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Fees i n reference to- n-o~ est 
returns on s earch and' seizure 
warrant s. 

Mr. Conn Wi thers. 
Prosecuting Attorney, 
Liberty . Mo . 

Dear Sir: 

This will acknowledge receipt of your lett er request­
i n£ an offici al opinion under date of December 1 . 1937 , which 
reads a s follows: 

"There have been several instances 
where upon a complaint s i gned by 
myself as Prosecut~ng Attorney a 
search warrant was issued by one 
of the Justi ces of the peace of 
this county pursuant to the pro­
visions of Section 3783, R.S. of 
1929 • which warrant was theM afte r 
executed by the sheriff ar some 
other officer w1 t h power to execute 
it requiring traveling .of a good 
many mil es and s ometimes t he employ­
ment of assistance in an endeavor to 
make the search errective with the 
resul.t tm t no property Whatever as 
described in the warrant was found 
or that such a a might be fo1md did 
not contain sufficient money to pay t he 
costs o£ the ofti cera or even a part 
of t heir bare expenses . 

Under facts as ou tlined above I would 
appreciate and do hereby request the 
opinion of your of fice as to whether 
or not it ia proper for t he Justice to 
make up a transcript of the proceedings 
of the search warrant and certt.fy i t for 
t he payment of costa by the County 1n the 
aame manner a s would be t he case wh ere 
an individual woul d be p r osecuted in the 
Justi ce Court upon a char ge of misdemean­
or. If thla meth od is not proper. wlll 
you please outline the pr oper procedure 
in order that t hese officers may recover 
t he i r costs . " 
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In answe r to your request will say tha·t Section ll791 
R.S. Mo. 1929- seta out specif ically the .fees to whiCh a 
sheriff is entitled to in criminal oases. Section 11777 
seta out the fees whiCh a constable is entitled to in 
c~nal cases. Both of these sections are strictly con­
strued by the courts . 

Under Article 18- Chapter 29 which described the coats 
in criminal oases_ Section 3827 reads as fol lowsa 

"When the defendant is . sentenced 
t o ~prisonment in the county jail, 
or to pay a fine, or both, and ia 
unable to pay the coats, the county 
in which the indictment was found or 
information f i l ed shall pay the costa, 
except such as were i ncurr ed on the 
part of the defendant." 

Section 3830 in the same act reada as followsa 

0 When such prosecutions are commenced 
by a public of f icer whose duty it is 
to i nstitute the same, and the defend­
ant is acquitted, the county s hall pa.y 
the costa; if he ia convicted• and 
unable to pay the costa_ the county 
shall pay all the coats- except such 
as were incurred on the pe.rt of the 
defendant." 

ReadJ.ng the t wo sections tot.,e ther it is ne cessary that the 
defendant be sentenced t o imprisonment i n the county jai l 
or assessed with a fine, or both, or the defendant be ao­
quitted, before t he county ia :Liable for the costa. There 
ia no other secti on which provides that the county pay the 
costs except the t wo above described sections. In order 
that the sher11't" should be allowed fees for ser vices of 
a search warrant, there must be a conviction or an acquittal 
before the county woul.d be authorized in paying e:Ay fee a. 

Under Sections 11791 and 11792• the exact fees are aet 
out by both sections to which the sheriff would. be entitled. 
Section 11793 of the Revised Statutes of Missouri , 1929-
provideaa 

•xo sheriff or ~sterial o. f i cer 1n 
any criminal proceeding shall be allow­
ed any f ee or f ees for any other s ervices 
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t han t hose in the t~o preceding sections 
enumerated, or for gua rds not actually 
employed. " 

In the case of Aldridge v . Zorn, 287 S. W. 650• a civil 
sui t was brought by a sheriff aga:1 nst t he defendant who was the 

·owner of a newspaper seeking t o r ecover damages far libel . A 
defendant set up as his defense t hat the article was true . 
Among other thiJl8S the newspaper clul rged that the sheriff had 
been guilty of accepting money for s ervices that was not allowable 
under the l aw. The sheriff asked for an nstructi on to the eff &ot 
that he was entitled t o other compensation except the fees al l ow­
ed unde r the statute . The trial court gave t he fol lowing instruct­
i on: 

."The court instructs the jury that 
plaintiff had a r ight as sheriff of 
Howell county to a ccept t he sum of 
$500. 00 paid b±m through the pr ose­
cuting attorney 's of f ice for ser vices 
t hat he had r endered and expenses 
i ncurred t r.e rein. " 

The appellate court hel d : 

"There is no law t o support t hese 
instructions. Learned counsel for 
plai ntif f mel{e no a ttempt i n t hei r 
brief to defend t hese instructions . 
Nor do they cite any statute or 
case t o support the t heory t he. t .the 
$500 was l~wfully received by pl aintiff 
when he was sheritf. All t he pert i nent 
law we have been abl e to find is to t he 
contrary. Section 8 of article 14 of 
or constituti on provides that t he 
compensation or fees of no state , county, 
or municipal officer shall be increased 
during his term of off ice. Secti on 3196, 
R. s. 1919• among other thin~s, provides 
t hat every office r who shall by color of 
his offi ce unlawt'ully and w111.fully exact , 
demand. or receive any fee or reward t o 
execute or do his duty, shall be a djudged 
guilty of a misdemeanor. Section 10999 
and 11000 R. S. 1919• fix the fees of 
sheriffs !n criminal cpsea , and secti on 11001 
pr ohibi ta t he receipt of any other fees i n 
criminal proceedings except for guards 
*·!H~·~~ ... ~~·-·: . ..; .. ,.~:-:!--;· . • .. -: .. • n 

Sect i on 11001 of the Re vised Statute of 1919 mentioned i n thi s 
opinion is now Section 11'/93 of the Revised St atutes of' 1929 . 

Under Section 3841 of the ReVised Stht utes of Uis sourii 
1929, the clerk of the court in which any criminal caus e abal 
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shal l have been de t ernd.ned or continued generally ~shall• 
i mmediately aft er the ad journment 0 1 the court and befor~ 
the next succeeding ter.m, t ax all costs which have a ccrued i n 
the case ; and if the sta te or county shall be lia ble under 
the provisions of this artic).e t:or such costs or any part 
t hereof'., he shall make out and del iver forthwith to the 
prosecuting attorney of said county a complete fee bil l • 
specifying each item of ser vice and the fee therefor . 

Section 3851 reads as fo l lows& 

"VJhenever t he state or county shall 
be liable under the provisions of 
t hi s article • or any other l aw, for 
costs i n curred i n any examination of 
any f elony,. or in the tri al of any 
misdemeanor before any justice of the 
pe ace , it shall be t he duty of suCh 
justi ce t o make out, cert ify and return 
to t he clerk of the circuit or cr~nal 
court of the county a compl ete f ee bill • . 
specifying e e ch item of s ervice and the 
fee therefor, togethe r wit h all the paper s 
and docket entr ies in the case; and it 
shall t hereupon be t he duty of such clerk 
to make out a proper fee bill of s uCh costs, 
which shall be properly and legally charge­
able against t he sta te or county . which shall 

' be examined by the prosecuting at t or ney, and 
~-roceeded wi th i n all r espects as a fee bil l 
made out for costs incurred in such court of 
record~" · 

Under Sections 3o41 and 3~51 , t he cler k or t he justi ce of the 
peace can only allow fees allowed by the statute and specifi cally 
set out . to the constable or sheriff . 

In the ca se of State ex rel . Troll• Sheriff~ v. Brown- e t 
al ., Auditor. Appellants, 146 Mo . 401 • t.;e court . 1n their 
opi ni on, stated : 

"It is well se~tled that no off icer is 
entitled to f ees of any kind unless pro­
vided for by sta t ute , and being solely 
of statutory right ,· sta t utes allowing 
the same must be stri ctly construed. 
State ex rel . v . Vio.fford, 116 Mo . 2ID J 
Shed. v. Rai lroad, 67 Mo. 687J Gammon 
v . Lafayette Co •. , 76 Mo . 675. In the 
case last cited i t is sai d : ' The ~ight 
of a public off icer to fees is derived 
from the statute. He is entitled to 
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no fees for s ervi ces he may per form. 
as such offi ~er, unless t he statute 
gives it . When the statute fails to 
provide a f ee ror services he is 
required t o perfonn as a public off1aer, 
he has no clatm upon the state for 
compen.sation fo-r ~t:.ch aervi ces . t 

Williams v. Chari ton Co •• 85 Mo . 545. " 

In the syl labus the court stated that no off icer is 
entitled t o fees of any kind for a ny s ervi ce unless they are 
provided f or by statut e , and statutes allowing such fees must 
be strictly construed. In t hi s c ase t r .. e court al.so he ld in 
their opini on that : 

11 If the sheriff was not entitled by 
statute t o the fees claimed , neither 
the cer t ifica .. e s of t he judges of t h e 
cr iminal cour ts , nor of t he court of 
criminal correcti on coul d crvate s uch 
right i n him. Nothing shor t of stat­
utory enactnent could do so . These 
certificate s were t herefore wi t hout 
authori ty, and of no bindin _ for ce 
upon the C:i t y . " 

As suggested in yot..r letter that the- justice of the pe ace 
make a tranacript of the proceedint:,s of the search war.::ant and 
certi.fy it for the payment of the costs ~Y t he county. This 
action would b e null and void and under the decision in State 
v . Br own, it would be of no effect. That the statute i n regar d 
to f ees of a sheriff or constable or any other officer should 
be strictly construe d was a lso hel d in the case of Sanderson 
v . Pike County , 195 Mo . 598, and in their opinion at pag e 605 t 

"It is well- settled l aw in t his State 
t hat t he right to compensation f or the 
d is charge of of.ficial. duties is purely 
a creature of the statute , and that the 
statute whi ch is cla~ed to con.fer that 
r ight must be stri ctly construed. The 
right of a public off i cer to com~ensation 
is derived f rom the statute , and he ia 
entitled t o none f or ser vices he may 
per form as such of fice 1· , unless t he 
statute gives i t . (St ate ex rel . v . 
Adams , 172 Mo . 1- 7; J ackson County v. · 
Stone , 168 Mo . 577; State ex rel . v. 
\:albr.:dge , 153 l!o . 194 ; St . te ex r el . 
v. Brown~ 146 Mo . 401; St ate ex rel . 
v. Wofrord, 116 Mo. 220; Givens v. 
Daviess Co ., 107 Mo. 603J Wil~iams v . 
Chariton Co •• 85 Mo . 645J Gammon v. 
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Lafayet te Co . , 76 Mo . 675. )" 

This opi nion was a l so held in King v. Riverland Levee 
Dis trict, 21.8 .Mo . 490 mer•e in their opinion the CO ur t at 
page 495 se.ids 

"~t is no l onger open t o ~uestion 
but that compensation t o a publ i c 
off i cer is a matter of stat ut e and 
not of contract , and that compen­
sation exis t s , if it exists a t all , 
sol el y as the creati on of the law, 
and t hen is incidental t o the off ice. 
(St ate ex rel. Bvans v. Go1~on, 245 
~o . 1 2, l . c . 27 , 1 49 s.w. 468; Sand­
erson v. Pike County, 1 95 Mo . 598, 
93 s.w. 942J St ate ex rel . Trol l v. 
Brown 146 Mo. 401 , 47 s.w. 504. ) 
Furt hermore our Supreme Court has 
cited wit h approva l t he statement 
of the general rul e to be found in 
St ate ex re l . ,,edeki!lb v . L!cCra cken , 
60 Mo . App. l . c . 565, to t he eff ect 
tha t the r~n~tion of s ervi ces by a 
publi c of ficer is to be deemed 
gratuitous , unle s s a compensc.tion 
t herefor is pro~ided by statute and 
t ha t if by statute compensation is 
provi ded for in a :art i cular ~ode ar 
manner , theLl the off ice i s confined 
to tha t manner and is eLl t i tled to no 
other or rurth~r compensation, or t o 
any differ ent mode of securing the same. 
(St ate ex rel . Eve.ns v . Gordon, supra.) 11 

In view of the f~ ct that the statute does not allow fees 
to a sher i f f it is strictly construed, Where there i s no convict­
ion or a cqui ttal of t he def endant . The legi s l e t ure i s empowered 
t o provide and regul ate fees under Ar t icle 9, Sect i on 1 2 of the 
Consti t u t i on of' Missouri . T.hi ,s seetio j r eads as fol l owas 

"Fees of Count y Off i cers--How Pro.vided 
for . 

i~e General assembl y shal l , by a l aw 
uniform i n i ts operation provide for 
and regul tc the fees of co .nty off1 cert, 
and fo~ t hi s pur pose mar. clas sify the 
counties by populat ion. ' 

In the case of St a m ex re l . Buder v. Hackman, 305 
Mo . 342, the court held: 

"The words ' he and h1a deputies shall 
be entit~ed t o rece ive t heir actual 
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necessary expenses incurred in the 
performance of their duties.• fall 
f ar short of constituting clear and 
satisfactory authori t y for the pay­
ment by' the State of clerk hire for 
assessors . 

The argument of hardship and tmt an 
officer shoul d not be compelled to 
incur a financial l oss , i n per forming 
the duties incident to P~s office, 
cannot be considered by the courts i n 
passing upon the rights of r e l ato r . 
as fixed by t he sta t u te . Pail ure t o 
provide a salary or f e e f or a dut y 
i mposed upon an officer by law does 
not excuse hrs perfo rmance of such 
duty. (St a t e ex rel . v . Br ~, 146 
Mo. 1 . c. 406 . ) It may be that an 
a s s essor actually sust ains a finan­
cial loss in the performance of hi s 
duties under o r St ate Income Tax 
Law. But. sueh f ret is fo r consider • 
ation by the Legi slature , and not by 
the C0 1. ~t • 11 

In your l e t te : you asked thi s office t o outline the proper 
procedur e in order t hat these officials may recover their costs 
and all that we c an say in t his re spect is to refer you to the 
above case, St• t e v. Hackman, 1n wh1 ch they stat e t hat it is 
for consideration by the l egislature snd not by t h& courts . 

It is th~ opinion of th1s office th r- t i t i s not proper 
f or t he jus t ice of the peace t o make up a transcr i pt of the 
proceedinr;s of the search war rant and certify 1 t for the pay­
ment of costs b y the oo· nty where a defendant has not been 
convi cted or acquit t ed in &. ccordance -: th Sect ion 382'7 and 
Section 3830 of the Revi sed Statutes of Missouri , 1929 . 

Respect~ly submitted 

/ 
w. J . Bu ttKE 
Assistant Attdrney General 

APPRO.li,;D: 

J . E . TAYLOR 
(Acting ) Attorne~ General 

WJBaDA 


