
f 
\ 

PLAN OF SCREEN: A lottery in violation of Section 4314 H. S. 
Missouri 1929. 

October 18, 1937 

Honorabl e ' On i Uithers 
Prosecuting Attorney 
Clay County 
Liberty , Missouri 

l)ear Sir: 

\.e have your request of Oct ober 11, 1 937, for an opinion 
relative to the game of " creeno", which request in part is as 
follows: 

"The manager of t he theater which uses 
thi s p l an contends fur nishing of card8 
without coat by distribution around the 
town on w.hieh this game is pl a yed and 
whi ch may be pl ayed by t hoso listening 
t n t he announcements in rront of the 
t hea ter without the purcbaae of a ticket 
opera tes to destroy tho e l ement of con­
sideration which woul d make it a 
viol ation of t he gambling l aw. At his 
request the Amusement Company owning the 
patent sent to me a brief which I en close 
herewith. Per sonally , I ac i nclined t o 
doubt t he correctness of i ts conclusion. 
The statement of the operation of the 
plan on the f irst page is essentially 
cor r ect as I understand the majority of 
t he tickets actuall y used i n t he playing 
are t hose r eceived by t he purchasers at 
the t iclret window immedia tely before t he 
t i cke t i s handed to them. " 
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The principl e underlying all lottery law is that a 
lottery is a scheme or device wherein anyth ing of value , ia 
for a cons i deration, alloted by chance. 

A lottery contains three essential elements, namely, 
prize, chance and consideration. State vs . Emerson, 1 s.w. 
(2d) 109; State ex rel . vs. Hughes, 299 Mo. 529; 253 s. w. 
229; State vs. Beeker, 248 Mo . 565, l b4 s. w. 769 . 

The foll owing summary as to what is e ssential to con­
stitute a lottery is taken f rom 45 Harvard Law Review, page 
1200s 

"Variations in form are as immaterial 
as variations 1n substance. Of course, it 
is of no importance what the scheme ia 
called; as the courts put it , it is the 
' game ' and not the ' name' which counts. 
Nor is any particular me t hod of operation 
indespensable to the existence of a lottery. 
For example, a formal drawing by lot is not 
needed, although l otteries have often been 
associa ted with ~1eels of chance and drawings 
by lot , as the very terms indicate. That 
contes tants write their •:>wn ent rance tickets 
is unimportant . The situation is not affected 
materially even if ticket s are dispensed with 
entir ely. \~ile the lif e of a contest, like 
any other fo~ of advertising , is publ icity, 
the lack of adv .rtisement does not detract 
from i t s nature as a lottery . How the news 
that prizes are being award• d gets about ia 
of no consequence , so long as it gets about 
somehow. In the last analysis, every aspect 
of t he scheme is irrelevant , so long as 
peopl e are i nduced to pay consideration for 
the possibility of. receiving a prize dis­
tributed by chance." 
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The word "lottery" must be construed in 'ita popular 
sense wi th the vi~w of remedying the misch ief intended to be 
prevented and to suppress all evasi )ns for the continuance of 
the mischief. Peopl e vs. McPhee, 139 Uich . 687 , 103 N. \',.. 1'74J 
69 L. R. A. 505. State vs. L~ord, '73 Mo. 54'7, 650 . State 
vs . Wersebe , 181 Atl. 299 , 301. 

T .1e word is generic; no sooner is it defined by a 
court than in_ enuity evolves some scheme within the mischief 
discussed but not quite within ~e letter of the definition 
given. · People vs . McPhee , 139 Mi 0h . 68'7 ; 103 N.W. 174; 69 
L. R. A. 505. State ve . Clarke , 33 N.~r . 329. Th::..a i a made 
apparent from an examination of a large number of cases i n which 
various methods of distr i buting money or goods by chance are 
eAamined and discussed. 

The Court in Valhal~a Hotel & Company vs . Carmona, 44 
Philli p1ne 233, 1. c . 242, said: 

"While i ngenuity is continually at work 
to evolve some scheme which is within the 
mis ~ hief but not quite within the letter 
of the law--we propose to go beyond the 
shell to the substance and to condemn the 
same." 

A Mi nnesota Court in construing ita lottery statute 1n 
St a t e vs . Uoren, 48 Minn. 555, 1 . c . 560, saidz 

"The statute is 1n~ended to reaCh a ll 
devices which ar e i n the nature of lott eries , 
i n wha t ever form presented , and the courts 
w1~1 tol erate no evasions f or the continuance 
of the mischief . " 

Apparentl y i t i s conceded tha t a prize is given and that 
the winner i s determined by chance under the game of "s creeno" . 
This opinion therefore primarily turns J.pon the question or 
consideration. In this connection we ~ote Thomas on Non- Mailable 
Uatter~ Section 16~ page 35, a s follows z 

' ' 
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"The general. rule relative to t he con­
sideration in schemes of t his class. 
deducible from the adjudged cases and t he 
elementary principles. may be formul a ted 
as follows : Where .a promoter of a business 
enterprise . with the evident desi0 n of 
advertising his business and ther e by in­
creasing h is profits , distributee prizes 
to aome of t hose who call upon h tm or hia 
agent. or write to him or his agent • or 
put t hemselves to trouble or i ncohvenienee. 
even of a slight degree, or per form some 
service at the request of and f or the pro­
moter, t he parties receiving the prize tQ 
be det ermined by lot or chance, a sufficient 
consideration exists to constitute the 
enterprise a lottery though the promoter 
does not require the payment of anything to 
htm directly by t hose who hold chances to 
draw pr i zes ." 

The mere free dis t ribution of t ickets or coupona or 
chances entitling the hol ders to par tici pate 1n the distribution 
or prizes by lot or chance does not relieve "Screeno" f rom i t s 
lottery features . The distribution of such tickets, a s everyone 
knows, ie for t he purpose of inducing or stimul a ting ~ patronage, 
and the pay patronage thus induced constitutes a conslaeration 
and ~e enter prise is a lott ery. This is true whether all or 
only a part of the hol ders become ~ patrons, and t h i s situation 
is not chanced by the fact that a ?iW may obt a in t he prize without 
a direct paymsnt of money there£or. This is the l aw in England• 
Willis vs . Young et al . 1 K. B. 448 (1907), and the ru.le in the 
1ederal courts, Central States Theatre Corp. vs. Patz, 1l Fed. 
Supp . 566, Gener a l Theatres vs . Metro-Goldwyn-Kayer Diat . Corp . 
9 Fed . Supp. 546, and is also the rule of the post office depart­
ment, Geor ge ·.·ash ingt on Law Review, Jlay 1936 , p. 482. It is like­
wise the hqld1ng 1n several state eourta, Glover va. Malloska. 
238 Mien. 21 6 J State vs . Danz , 1 40 Waah. 646, 250 Pac . 37J 
Feat herstone vs . Ind. Service As:J ' n (Tex.) 10 s.w. (2) 124J City 
of Wink va . Amusement Compa ny (Tex. ) 78 s.w. ( 2 ) 1065. 
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It is therefore the opinion of t hi s off ice that the 
pl an known as • screeno" is a lottery in violation of Se ction 
4314 R. S. Kis s~~ri 1929. 

APPROVED I 

J. t .. TAYLOR 
(Acting ) Attorney General 

FER I }.Dl 

Re spectfully submitted., 

FRA .KLIN E. RfAGAN, 
Assi stant Attorney General 
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