
PROSECUTING ATTORNEYS : It i s not the duty of the prosecuting 
attorney to bring suits in behalf of 
the parents of students against the 
school district . 

oct ober 9 , 19-37 

!:r . !Jfar k W. \lilson 
Prosecuti ng Attor ney, Henry County 
Clinton, Uissouri 

Dear Sir : 

This department i s i n r e ceipt of your re ques t t or 
an opi nion which reads as follows : 

~1e a re having some t r ouble in 
t he County over tuition bei ng paid 
by di s tricts t o t he high s chools. 
~e par ents ot t he children in some 
o! t he districts wi s h t o file s uit 
agains t the di s tricts . They f eel 
that I should r epr esent t hem i n an 
off icia l capacity. I could f ind 
no law t o t hat ette ct and t ol d t hem so ~ " 

Section 11316, R.S . Mo . 1929 • pr ovides i n part a s 
f ollows : 

"The pr ose cuting attorneys sha ll commence 
and pr osecute all civil and crimi nal 
a ctions in their respective counties 
i n which t he county or stat e may be 
concerned , de t end a ll suits against 
the stat e ·or county, and prosecute 
forteited r e cogni zances and a ctions 
t or the r e covery of debts, f ines , 
penalties , and forfeitures ac~ruing 
to t he s tate or· county; a.nd in all oases , 
civil and crimina l• i n which changes ot 
venue may be gra nted• it sh a ll be his 
duty to follow and prosecute or defend• 
a s the · case may be 1 all said causes, 
for whtoh• in addition to the tees now 
a llowed b7 l aw, r~ sha ll r e ceive his 
o.otual expenses .,• 
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f ollows : 

2. 

~ection 11318, R.B. Uo. 1929 , provides i n part as 

"He shall prosecute or defend, 
as t he ca se may require, a ll 
civil suits i n which the county 
is interested, represent generally 
t he county in all matters ot law, 
investigate all ol.aims against t he 
county, draw all contra cts relating 
to t he business of' the county, and 
shall give hie opinion, \dthout tee, 
in matters ot law in whi ch the 
county i s i nterested, and in writing 
when demanded, to the county oourt, 
or any Judge t hereat, except in 
counties in which t here may be a 
county counselor . He shall a lso 
a ttend and prosecute, on behalt ot 
the state.- au oases before justices 
of' the peace, when the state is made 
a party thereto: " 

It will be noted that it is the duty ot the prosecuting 
attorney to detend only such suits in which the county or state 
may be concerned or interested. 

From t he t acts presented in your request, it seems t hat 
it is the parents ot t he children vmo wish you to r epresent t hem 
in the suit against the district. This is not a matter in which 
"the county or state may be concerned", nor is it one "in which 
t he county is interested". We believe t he rule is ap~ly stated 
in St a te ex rel bt. Ferdinand bewer District vs. McElhinney. 
52 b .~ . (2nd ) 400 from which the s .c. of' Mi ssouri en bane said: 

"\Jhile said inJunction suits were 
ins tituted by the prosecuting 
a ttorney ot ~t. Louis county in the 
name of the s t a te, it appears from 
the a llegations and pr ayers of' the 
petitions therein t hat said suits v~re, 
in t act, instituted i n behal.t of the 
taxpayers in said sewer districts and 
tor the protection of' the property rights 
and interests ot said taxpayers. No 
property right or pecuniary interest of 
the state would be attected by any decree 
that could be rendered in said suits, and 



3. 

no condition affecting the sa~ety, 
health, or morals of the public 
is involved in said suits. True, 
suits by the state in its own behalf 
are not limited to t hose in vmioh 
its property rights or pecuniary 
interests ~re involved, but certainly 
such suits are ll.m1ted to those in 
vmich public rights or interests, as 
distinguished from pri~te rights or 
interests, are involved. ~o, our 
conclusion is that said injunction 
suits are not s uits ins tituted by 
the state 'in its own behalf,' with­
in the meaning or the statute above 
quoted. " 

CONCLUSION 

It is, t herefore, t he opinion or thls department, that 
1n Tiew or the aboTe authorities, t hat it is not the duty or 
the prosecutlng a ttorney to represent the parents or students 
.in a suit agalnst the school district to require the payment 
of tuitlon. 

APPROVED By: 

l.E . TAYLOR 
(Aotlng) Attorney-General 

AO'K:VAL 

Respectfully submi. tted, 

OLLIVER W • NOLEN 
Assistant Attorney-~neral 


