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COUNTY BUDGET AOT:Qontracts made wi t h an Engineer f or de termin­
ing data for roads and b~iuges,if the1 compensa­
tion is fixed according to the amount of data 
prepared and he is to be paid after completion 
of the work his compensation should be paid 
out of the revenue for the year in which the 
work is completed. 

arch 23 , 1937 

Honorable Joseph V. \ .. 1llhi t e 
Prooecuting· At+orney 
•or t h Count y 
Gr ont City , ! .. !o:!louri 

Dear S1ra 

l'hia Depar tm.ent is in receip t ot' your letter 
of ·arch 3 , r e l ative t o a contrac t made by tho Co1mty 
~ourt of your Coun ty in t ebruary , 1935 , wherein G.A • 
... erckl 'n:- wa o t o r ec e ive 1'ive per cent of the amount 
for prepar i ng an iteniz&d bill of expendi t ure s by the 
county f or certain rig~ts-of-way and materials. On 
..t.o'ebruary 26 you were f orwarded an opinion t o C. W. 
~cKim , Clerk of the County Court , which , upon the 
facts it contained , apparent ly answered the question. 
Rowuver , the f ac ts from which the a cKtm opinion was 
rendered appear somewhat differ ent f r om the fac t s 
which you now present . The main paragraph of your 
las t letter is as follows : 

"The County Court ie convinced 
that there is no question on the 
correctnosA of that opinion , but 
1 t does not reach the ques t .1 on 
thoy had in ~ind , t hat is +o saya 
Does this contract to pay s~ of 
auch a~ount as r . erckling may 
dircovcr and put in+o the f orm of 
a bill t o be presented t o the 
atta te f or r e9aymen t t o tho County 
constitute an !ndebtednes~ a~ainst 
the County in the year i n which 
the e on t r e.ct was signed , the same 
as !n the case of a contr~c t t o 
pay a specific !!:E of money, or 
is ! t a c ontrac t t o be per formed 
in the future , depending upon a 
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condition precedent , which may 
never be performed, and the amount 
of which can not be determined un• 
til performed, and which can not 
ripen int o a debt until performed, 
and theref ore payable out of the 
funds of the year in which completed? 
f or ins t ance, in the case of Trask 
vs. Livingston County 210 o. 582, 
cited 1n the eKtm opinion above 
men tioned. 1. c . 595, quoting witn 
approval from Saleno va . the C1 cy 
of Xeosho 127 Mo. 6~9 , the Court 
says that, ' A debt is understood 
to be an uncondi tional promise to 
pay a fiXed sum a t some apee1f1ed 
t i me .,. and is quite di!'ferent from 
a contrac t to be performed in the 
future , depending upon a condition 
prece4ent_ which may never be per­
formed, and which can not ripen 
into a debt until performed.' ~ 

In determining whether or not the revenue of 1935 
or the revenue of 1937 1s liabl e for the work as perform­
ed by r . Werckling, we mus t c ons ider the nature of the 
cont ract. It -appears t o be execut ory in nature , t hat is, 
to be performed in the future , depending upon a cond ition 
precedent, and t he same dos s not ripen into a debt until 
i t 1s performed , henee , we are of.the opinion that the 
decision in the case of Tate v ~ School Dist. No. 11 of 
GeJttry County 23 s . v •• (2d) 1. c . 1023 , is applicable to 
the question. 'Iho decision 1n t he Tate v . School D1st. 
case reviewa and distingulsh~e the various cases relating 
to t he qU4lstion including l·'rask v . Livingston County , which 
was ci t ed in the original opinion to .a . ... lcKinu 

"The contract of emplopent of 
Deoember 18, 1924, is one calling 
f or the personal and profeBsional 
services of plaint1ff f or a period 
of eight :nonths, commencing on the 
3rd day of August, 1925, and where­
b,- the board of directors of the 
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school district contracted and 
agreed t o pay plaint1f~ the sum 
of ~90 per month, payable month-
ly , ' f or services properly rendered.' 
It is clear t o our minds that such 
contract i s wholly execut ory, and 
that the pecuniary liability of the 
defendant school d1atrict thereunder 
is cont ingen t upon t he rendition or 
auch pera0nal ser vices by ola1n~1~f . 
I f , and as , such personal services 
are properly rendered by plaint iff 
rrom mon t h t o mon t h , during the 
te~ o~ the c on t rac t , the school 
d istric t becomes indebted to plain• 
t i ff f or the personal services 
ac tually r ender ed by pl aint iff . 
In the event ot the deat h or d ie­
ability of pla1nt1r~ , e i t her be-
f ore or durin g the te~ of the em­
ployment, the con t rac t is terminat ed 
and di ~char~d . ' Con t rac t s t o per• 
f or.m personal acts are considered 
as made on the implied c ondi tion 
that the party shall be alive and 
shall be capable of performing the 
contract, so t hat death or dle­
abilitr will operate ae a discharge . • 
13 c. J .644, and cases there ci t ed . 
'lb.us t he cont rac t here in controversy 
~ight never be performed by pla1nt1ffJ 
1n which event , of course, there is no 
pecuniary liabil ity of the school 
district , and consequently no debt 
on i ts part . That •uch contract of 
employment is wholl7 executory aDd 
conting~nt 1a clearly reco~ized by 
the school statute (aect~on 11138, 
R. S.l919}, which provides that , 
' ehoul d t ho schoolhouse (which t he 
teacher is employed t o teach) be 
destroyed, the con t rac t becomea 
void.• .e are constrained t o the 
view t hat the mere execution of the 
c on t ract o~ employmen t dld no~ create 



Honorable Joseph v. Willhite -4- Llarch 23~1937 

a debt o~ the defendant school d is­
trict on Dece ber 1& ~ 1924 ~ within 
the meanl n t:: or intent of section 12. 
art.lO, of the Consti tution. and 
t hat t he defendant school district . 
did not bec ome indebted t o plaintiff ~ 
unaer the te~s of the contrac t ot 
e~ployment . unt il t he t ime f or the 
perf ormance or such contrac t had 
expired . · 

"Speakine t o the subjec +: ~ za. . James • 
Gray . 1n hls standard t reatise on Con­
s t i t u t ional Limitations of the Tax• 
ing Power and Public Indebtedness, 
soc . 2162, p . lll7 , says z ' The time 
wh en the debt ac t ually comes int o 
existence ~ as a binding obligation 
on t he municipalit y , 1s t he time 
as t o which all calculations as to 
i t s validity ehauld be made .• 

"In Saleno v . City of Weosho, 127 Yo. 
627, 639, 30 S . U. 190, 192 , 27 L. R. A. 
769, 48 A~ . St . Rep . 653, wherein it 
wa1 contended by the defendant muni­
cipality that a contrac t between de­
fendant and plaintiff~ whore'tJ" the 
defendan c ity agreed t o pay plaint iff 
a f ixed price annually f or twent,r 
y ears , by wa-r of ~rant rental,, for 
the use of water .for tho el ty and 
other purposee , created an illegal 
lndeb tedne se of the city wi t hin the 
meaning o.f the aforesaid cons t1 ~utional 
inhibi t ion , thla court on bane sald z 
' The only que ot lon t hat we have to 
deal wi t h is a f1 to whether the con­
tract created an indebtedness upon 
the part o~ dofendant, as contemplated 
by the cons t i t utionJ aDd upon that 
question the authoritie s are not 
entirely in harmony . In construing 
words used in that instrument (1 . e. 
the Cons titution). in the ab1ence 
of ~tome restriction placed upOD 
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their meaning , they must be given 
such meani ng a s is generally a c­
corded to th9:t't . i l. d ebt is under­
stood t o be an unconditional promise 
t o pay a ixed sum a t some opacified 
time , and i s qui te different from 
a cont rac t t o be performed in tine 
fu.tur e , depending upon a cond1 tion 
precedent , which may never be per­
formed, and which cannot ripen 
into a debt until performed . Here 
the hfdrant rental depended upon 
the water suppl7 t o be furnished 
t o defendant, and , 1 .f no t furnished, 
no payment c oul d be required of it.• 
The learned writer of the opinion, 
Judge ~urgess , then proceeds t o re­
view the aut horit ies, pro and eon, 
bearing upon t h e question f or decision, 
and concludes ; ' Our conclusion is 
that the we1~ht of aut.horltf is ad­
verse t o the c on tention of def endant, 
and is in accord with the spirit 
and meaning of our cons t i tution as 
we under a tand. 1 t , and as we think 
also comports with bett er reason. • 

" Uhile the eorree tnes~ of the eon• 
elusion r eached by th13 cour·t i n t:he 
t aleno Ca se , supra, h.as been sou-.h t 
t o be questioned in subsequen t cases, 
this court en bane has consistently 
adhered to, and .followed , the rule 
of construc tion announeed in the 
[ aleno Case , al though conceding. 
an was done in the Saleno Case, 
that there is some contrariety of 
judicial op1n1on on the subjec t . 
Vide Wa ter Co. v. C1t,r of Neosho , 
136 J o. 498, 507, 38 s . w. 89a 
Lama~ Water & L1~ht Co . ~v . Cit.J 
of Lamar,. 140 o.l46,156, 39 s.w. 
768J State ex rel. v.- City of 
Neosho, 203 .o. 40, 75, 101 3 . W. 
99 . In Mountain Grove Bank v . 
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Douglas County 1 146 .to. 42 1 56 , 
47 s . n. 9-i4 , this diviston of 
our cour t ruled • ln subs tanc ~ and 
effect, t hat a debt of a councy 
is created when the services are 
r endered, or when the goode are 
sold and delivered to the countyJ 
in other words , when the contract 
i~ ac t ual ly performed by the party 
with whom t he county has con t rae ted . 

"Appellant cit es ~ask v . Livine eton 
County , 210 wo . 582 , 109 s . ~.r . 656 , 
'37 L. R. A. (N . ~ .)l045, !..tate ex rel. 
v . Uordon, 265 ~o . l bl . 176 r. . ,1. 
l , and ~tate ex r el . v. Hackmann , 
280 o . 686 , 218 t .• • J . Sl8 , in 
suppor t of ita con ten tion t hat the 
con t rac t of employmen t herein v1o­
la~es the constitutional inhibition 
a for estated . In the Traek Ca se , 
the defendan t; c ounty had contracted 
for the construction of two bridges 
in t eptember, 1889 , and an appropr1a• 
tion was ade at that t~e for the 
purpose of payi ng t he cost of the 
construc t ion of such bridges , and 
the contrac t , ~ i t s terms , was 
to be wholly performed, and the 
bridges were t o be c ons tructed and 
comple t ed • during the year 1889. 
The bridges were not accep t ed b7 
the count y , however , until t.:ay,. 
1890, and warrants were i•sued and 
del·vered t o the contrac t or by the 
county.in payment of the contract 
pr1oe of such bridge eo~truction, 
in y, 1890,. It was held that 
the debt of tho eounr.y was created 
in the year 1889, and not 1n the 
year 1890, when the br1dgee were 
acee!)ted by the county o.nd the 
warrants were iss ued to pa7 for the 
aa~e J therefore t he contract price 
for the construc t ion or t h e bridges 
was held to be chargeable , as a 
debt of the county, a~1ns t the 

, 
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revenue s of 1889, and no t against 
the revenues of 1890. The tat of 
our r ulings in the Gordon and Hack­
mann cases was that a county bond 
i s sue cr eates an immediate and 
binding debt of' the c ounty at the 
time the bonds are issued , Rol d , 
and delivered , although such 1.onde 
are payable in annual in~tallments 
thereafter . vbvlously ~he cases 
c ited by a~pellant have no bearing 
or appl 1cat1an upon the question 
f'or dec ision in t he case a t barJ 
namely , whe ther a wholly execut ory 
and contingent contrac t for personal 
services t o be r endered a t a f uture 
time , whereby a school district is 
obligated t o pay f or such personal 
services only when, and as , r ender­
&d by the oppos ite par~ to such 
contract , cons titutes an indebted­
ness of the school distric t until 
such personal services have been 
ac tually r ender ed and the contrac t 
has been per formed . Appsllant has 
cited decisions f rom other and 
f oreign jurisdi c tions which hol d 
that similar c ontr ac ts of employ­
men t are in derogation of 11k& con­
s t i tutional limitations upon the 
creation of ~unicipal or quasi 
munic ipal indebtedness . :e recog­
nize that there !a some contrarie ty 
of judicial opinion on the nuhjee t , 
a s was r ecognized by thls court en 
bane in the Saleno and kindr ed ca~es , 
suprn , but the rul e a s announced by 
thi~ court in the Saleno and kindred 
eases follows the weirht of juristic 
author! ty , which is to the effect 
that executory and cont ingent contracts 
which are to be per rormed in f uturo 
do not cons t i t ute an indeb t edness 
agains t the municipal or quasi mu- · 
n~clpal corporation, in the sense of 
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the eons t ltutlonal i~bitlon , 
unt il ~uoh con t rac ts have been 
per formed . 11 

va thout burdening the opinion wl th f urther 
decisions., we think that i f ·the eontnct 1.1Dler which 
zr . 11.erokllng was hired has n-ow been completed and 

i f he ls entitled t o compensation according to the 
t erms of the contract, t hat his c ompen sation ebould 
be paid f rom the 1937 revenue . · 

. ' 

A?PROV .... D: 

J • ~ . t.:1AYLOR 
(Acti ng ) Attorney General 

O'lfN: LC 

Respectfully submitted, 

OLLIVf ,R W. NOL1 :1f 
Assis tant At torney Gener~ 

, 


