COUNTY HIGHW.. LNGINEZR: Compensation s..d when s ame may be
withheld.

3-/¢
Merch 10, 1937,

Hon. W. P. Wilkerson, : /
FProsecuting Attorney, v 7 /
Sikeston, tissouri. '

e wish to acknowledgze your request for an opinion
under date of February 19th, whereln you state ms follows:

"It has recently come to light that our
Scott County has been paying the County
Surveyor and ex-officlo Hlghway Englneer
$9,000.00 per year, ostensibly under
authority of Section 8006. It appears,
however, that the County Highway Engineer
Law was suspended as provided in Section
8019, 1f the elections held for that
purpose were legal. It appears by an
order of the County Court on October 4,
1910, thet the proposition was ordered
subnnitted to the voters at the general
glection of November 8, 1910 and on that
date there were cast 810 votes for the
proposition end 1162 against the County
Highway Engineer lLaw. It further appears
from the records of the County Court ihat
on Cetober 24, 1912, the question was
ordered submitted again and was submitted
in that year with 773 votes for the propo~
sition and 1299 agalinst 1t.

"Afterwards, and on February 8, 1913, the
County Court fixed the salary of the
Highway Engineer et §5.00 per day for
each and every day he actually worked.
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"In thls state of affairs I would
be very much pleased to have you ad~-
vise ne

1.

S.

“hether the elections held in 1910

end 1912, under the provisions of
Section 8019, were sufficient to
suspend the provisions of the High-
way Sncineer law inasmuch as that |
section provides at the present time,
that this proposition shall be sub-
mitted at & special election not to

be held within ninety dsye of any
general election. I do not have the
statutes of 1909 available and it may
be possible that this provision for the
special election was not present in the
statute at that time. '

I would be pleased to have you advise
me whether the County Highway Engineer
is, in your opinion, liable to the
Ccounty Genersl Revenue Fund for the
excessive salary he has drawn in the

“three yeare last past.

Inasemuch as this Highway YEnglneer is
broke and nothing substentiel can be
collected from him, in the event of
his 11lebillity for the excesslive amount
of salary drewn, 1s it in your opinlon
right and proper to instruct the
County Court to pay him nothing by way
of salery until such time as he may
have this matter straightened up? 1In
fact, he probably cannot stralghten

it up because he has nothing to pay

with and to refuse to psy him anything
simply means he must guit and another
man be hired.

"In connection with the above, I have tenta-
tively advised the Court that this Highway
Engineer is liable for the excessive salary
drewn by him. I reached this conclusion
chiefly on account of the rulings in State

ex rel. vs. Adsms, 172 Mo. 1; and Jackson
County vs. Stone, 168 o, 577; as well as the
text in 46 CJ, page 1030, although it appears
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from the annotations that the cases
cited therein do not bear out the state-
ment in the text.

"There is also ancther angle to this case,
in that the County Hichway Englneer, while
being pald $250.00 per month out of the
County Genersl Revenue Fund 4id a great
deal of very valuable englneering work

for and on behalf of certain County Drailn-
ape Districts whieh are being sdministered
in our County in connection with certain
refinanecing and refunding operations of
these sald Distriets, for which he was paid
nothing, In other words, the County
General Revenue Fund was burdened with this
expense and the Dreinage Distriects ob-
tained the benefit of 1t., I do not know
the value of this work but am advised that
it will run between §2,000.00 and $3,000.00,
gnd it is probably worth §2,500,00.

#ifter talking with Bill Dorsey, a repre-
sentative of the State Auditor's (Office,

we have decided we would reconisend to the
Court that they pay the reasonable velue

of these services into the General Revenue
Fund of the County and credit that amount

on the delinguencles of the Highway
Engineer. This the County Court agreed

to do but subsequently called a meeting

of the landowners in the different dis-
triets, and the landowners refused to sanctien
the payment in excess of §500.00 for all the
distriets, and consequently the County Court
refused to wake the required payment,

"In this state of affairs, I would be glad
to have you advise me whether, in case you
hold the Highway Englheer lisble to the .
County for the excessive salary drewn, we
cen sue these drainage distriets and compel
them to pay into the General Revenue Fund
the reasonable velue of this engineer's
services., There is no question in my nind
but that the Highway Engineer, Individually,
ean sue end compel these districts to pay
him the reasonable priece of his work, but
whether the State has any right to compel
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such a payment is enother natter, and I'm
afraid a tough one.

"I can clear up this last voint by taking
an assignment from him and sulng on the
assignment in the neme of the State."

I.

Section 8019, R. S. Mo. 1929, provides the manner in
whigh the County Highway Engineer Lav may be suspended, thus:

"Whenever & petition, signed by at least
ten per cent. of the taxpaying citizens
and volers representing at least twop-
thirds of the townships of any county

In this state, shaell be presented to

the county court thereof asking that

a proposition dbe submitted to the quali-
fied voters of the county, to determine
whether or not the provisions of this
erticle shall continue to apply to such
county, the court, after due consideras-~
tion, mey order that a proposition for
the approvel or rejection of the provisions
of this article be submitted to the quali-~
fied voters of the county &t any genersl
election held for the purpose of electing
county officers, or upon a petition,
signed by at least fifteen per cent. of
the texpaying citizens and the voters
representing at least two-thirds of the
townships of any county in this state
asking that such proposition be sub-
nitted, at a speclal eleetlion, the county.
eourt shall call the speciel election

for the submission of sueh preposition
within ninety daye from the filing of
such petition: Provided, such speclial
election shall not be held within ninety
days of any general election. The county
court shall glve notiee of such election
by publishing the szme in some newspaper
published in the county.. Sueh notice
shall be publighed for at least two con~
gecutive weeks, the last insertion to be
within ten days next before such election,
and such other notice may be glven as the
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court may deem proper. The proposition
so sutmitted shall be printed on the
ballots in the following form: t'For
county highway englineer law,' "Against
county highwey engineer lew,' with the
direction 'Mark ocut the clause you do

not favor.' If a majority of those
voting at such election upon the propo-
sition vote for the county highway
engineer law, then thls article shsll
remain in full force and effect in sueh
county, but if a majority of those vot-
ing at such election upon the proposition
vote agalnst the county highway engineer
lew, then thils article and the provisions
of the lew relating to the anppointment
and duties of a county highwey engineer
shall not be enforeced in such county."™

Under the above provision, the voters mey petition the
county court that the propesition be submitted without specify-
ing the time it iIs to be voted on, and in suech instence the
court mey order that it be submltted st any general election
‘held for the purpose of electing county officers, or the
voters nay petition the county court, designeting that such
proposition be submitted st a speclal election. I the latter
be the case, then the county court must call the special
election within ninety days from the f£1ling of the petition,
and it must not be held within ninety days of any@e}ect@on.

You state 1in your letter that the court ordered the
propositlon be submitted to the voters at the general electlons
‘in 1910 and 1918, and ask whether, under the provisions of
Section BO1l9, supra, they were sufficient to suspend the provi-
slons of the County Highwey Engineer Lew, inasmuch as 1t
provides thet the proposition be submitted at a special elec-
tion not to be held within ninetyv daye of any gensrsl electlon.

The provisions of Section 8018, supra, and Sectlon
10871, R, S. 1o, 1909, are identical, and since, as pointed out,
Section 8019, supra, provides that where the voters petitioning
the court fall to speclify the time for voting on the proposi-
tion, the court mey order that it be submitted at any general
election, we are of the opiniom that there wes no breach of the
statute, assuming thet the petition wess signed by at least
ten per cent of the taxpaying citizens and voters representing
at least two~thirde of the townshipsof the county.
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II.

You state that at the general election held November
8, 1910, there were 810 votes cast for the proposition and
1162 against it. Therefore, by virtue of Section 8019, supra,
the County Ilghwey Enrineer lLaw was suspended,

Section B0l, R. 8. lio. 1929, provides that where the
County Highway Engineer lLaw has been suspended, the question
may be resubmitted after the expiration of one year, thus:

"If any county shell have voted to
suspend the county highway engineer
law as provided in section 8019, the
question rey be resubuitted after the
expiration of one year, upon the peti-
tion of two hundred resident taxpaying
cltizens and voters representing not
less then two-thirds of the townships
of the county, at the ensulng election
held for the purpose or electing county
officials, snd if a majority of the
gualified votes cast upon the proposi-
tlon be for the edoption of the county
highway engineer law, it shall again
become effective and be in force in such
county from and after the Februsry term
of court following such eleetion. The
form of the ballot &t such election
shall be ac follows: ‘'For county highway
engineer law,' 'Against county highway
enginesr law,! with the direction ‘'iark
ocut the ecleuse you do not favor.'™

This, we understand, was done in the instesnt case in
the year 1912, when & vote was recorded of 773 votes for the

proposition and 1279 against it. The County Highway Englnesr

Lew remained suspended, snd we assume remains so today.

Section 8020, R. 8. io. 1929, provides that where the
county highway engineer has been dispensed with, as provided
by Section 8019, supre, the county surveyor 1s ex officie
county highway engineer, and receives compensation as may be
allowed by the county court, of not less then three dollars
nor more than Tive dollars for each day actually employed as
such county highwey engineer, thus:
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may vote against the county highway
engineer law in the menner prescribed
in section 8019 of this artiele, all.
matters relating to roads and highways
and the expenditures of the publie
funds thereon shall be governed by the
laws themn in force in such ecounties,

. except that part of the law pertaining
to the appointment of the county high-
way engineer. In all counties wherelin
tine serviees of a county highway
sngineer are dispensed with, as pro-
vided by section 8019 of thfs artiocls,
the county surveyor shasll be ex officilo
county highway engineer, and, as sush,
shall perform such services pertaining
to the working, improvement, repairing
and maintenance of the rosds and high-
ways, and the bullding of bridges and
culverts as provided by this article
to be done and performed by the county
highway engineer, or as may be ordered
by the county ecourt; and for his ser-
vices es ex officlo countyhighway
engineer he shall receive such compensg-
tion as may be allowed by the county
eourt, of not less than three dollars
nor more then flve dollars for each day he
may be actumliy employed or engaged as
such county highway engineey. The county
court mav empower the county highway
engineer, or the county surveyor when
acting as county highwsy engineer, to
amploy such assistents 23 mav be deemed
necessary to earry out the court's orders
end at sueh coupensation as may be fixed
by the court, not to exceed the sum of
four dollars per day for deputy county
highway engineer nor more than three
dollars per day for each other asslistant
for each day they may be actually employed.”

It is our opinion that, under the above eircumstances,
if the county surveyor and ex officio county highway engineer
is receiving snd has recelved more than the amount allowed by
the county court, which camnot be less than three dellars nor
more than five dollars for each dey actually employed as suech
county highway ensineer, he is liable to the county general

"In all counties in this stete that
revenue fund for the excess salary he has drawn,-
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I11.

You next inquire, in the event it is the opinion of
this department that the county surveyor and ex offiecio
county highway engineer has recelved in execess of the amount
of salary due him, whether it 1s right and nroper to instruect
the county court to pay him nothing by wey of salary until
guch time as he may have this mastter straightened up?

We have been unable to find any decisions directly
in point on this questlon in the State of iissouri, but it
appears to be a well esteblished rule of law thet any compensa-
tion paild to a public officiel by a governmental body not
authorized by law or in excess of the compensation authorized
by law, may be recovered back without sult by holding beck
the future salary of the officer. Thus in the case of Price
v. Lancaster County, 24 Pa. County Court, 1. c. 235, the eourt
said:

"Jeneeding, therefore, that the plaintiff
did recelve from the county the above
illegal peyments, can they be recovered
back into the county treasury, or used
hy way of set-off? - The answer to this
proposition 1s fully eontained in County
of Allegheny v. Grier, 179 Pa. 639.

sult was brought by the county of Alle-
gheny to recover from the controller of
that county $¢1,290.32, alleged to have
been paid to him by misteke in excess

of hie salery as fixed by law. Among
other defenses, it was urged that the
payments mede to the defendant and sued
for were voluntary payments. The court
below entered Judgment in favor of the
county, and this decision was affirmed
by the Supreme Court. The late Chilef
Justice 3terrett, in delivering the
opinion of the court, sald: *The act

of 1864 being in force, the amount re-
celved by the controller in excess of the
salary there fixed was, therefore, il-
legal. So, on the grounds of publle
poliey, the court was right in holding
that the maxin volenti non fit injurilas
has no applicatlon to the illegal pay~
ment of public funde to a publiec officer,
rore espeeiaslly, where, ae here, it is
the pecullar function of that officer

to guard the public treasury. Publle
revenues are but trust funds, and offlcers
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but trustees for its sdministration

for ihe people. It 1s no answer, to

a suit brought by & trustee to recover
private trust funds, that he has been

& party to the devastavit., There

could be no retention by coler of

right: abbot v, Reeves, 49 Pa. 494,
With much the stronger reason is this
doetrine applicable where the intereste
of the whole people are involved, and
the suthorities are, accordingly,
numerous to thls effect: New (rleans

v. Finnerty, 27 le. Ann. 681; Com. v.
Field, B4 Va, 26; TDay Land snd Cgttle
Co. v, State, 68 Texas, £28&; Am.
Steamship Co. v. Young, B9 Pa, 1913
Teylor v. Beard of Health, 31 pa. 783
Ssmith v. Com., 41 Pa. 3386. It is ob-
viously immaterlel whether the illegail
payment be through design or mistake,
for, in either event, the result must

be not only misuse of trust funds, but,
what 1s of far more importence, demoral-
ization in the service. The only practi-
cal difference lies in this, that one
makes & criminel and the other a trustee.
S0 it is immaterial by what officer the
funds are had and reg¢eived. Fldellty

to the govermment which he represents

nd is sworn to support nekes restitution
5 duty. e can plead nelther leches nor
estoppel in pais to & suit for melversa-
tion, Public office is a publiec trusi,
the sanctity of publie property is
‘essential to its due esdministration,

&4 necesserily implies a remedy for

any diversion fronm legitinmete use,'"

From the foregoing, we are of the opinien that the
county court can legally withhold the amcunt 1t may owe the

of selary, end the seme msy be treeted as a eounterclaim or

setoff,

gounty surveyor and ex offieclo ecounty highway enginesr by way ‘
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#e note that you have cleared yp the last point in
your letter, hence we will not pass on same.

Respectfully submitted,

WM. ORR SAVYERS,
Assistant Attornev CGeneral.

APPROVED:

J. B, TAYLOR,
{Acting) Attorney General.
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