CITY COLLECTOR: When special election may be calle
to fi1ll office; authority teo re-

duce compensation.
o7

FILED

April 29, 1937. O

Mr, Vernon L. Turner /
Attorney at lLaw _

408-412 Paul Brown Bldg.

St. Louis, Missouri

Dear Sir:

This Department is in receipt of your re-
quest for an opinion for the Board of Alderman
of the City of Glendale, Missouri, wherein you
state as follows:

"The Board of Alderman of the
City of Glendale has reguested

me to write you for an opinion
-about ealling & special election -
for the offices of Collector and
Police Judge in the City of
Glendale.

"Glendale is orgenized &s & clty

of the fourth class and on Tuesday,
April 6th, 1937, it held its

regular City election. The vote for
the office of City Collector resulted
in a tie, In the contest for Police
Judge, it developed that the candi-
date receil the highest number of
votes was ineligible because he owed
taxes to the City. -
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"is far as I ocan determine, Secotion
6973 of the Revised Statutes of

Missouri, 1929, is the only provision
for call a gpecial election to

£ill offices in cities of the fourth
class, Under authority of State ex rel.
Crow vs. Kramer, 150 ¥o.89, and State

ex rel. Crow vs, Smith, 152 lo.512, and
numerous other cases which hold there

is no vecancy while there is an incumbent
in office to hold over, I have advised
the Board that they have no authority to
call a special election to elect persons
to these offices.

"is authority to call a special election
in case of & tie vote, my attention has
been called to Section 10328, whioch will
be found in Artiecle 7 of Chapter 61,
Revised Statutes of Missouri, 1929. It
seems this section is modified by Seétion
10336, which states that Article 7 shall
not apply to any election in cities of the
fourth class or cities under three thousand
inhabitants. Glendale is both a eity of
the fourth e¢lass and has less than three
thousand inhabitants.

"¥n the event it is decided the incumbent
Collector holds over, the Board of

Aldermen has requested me to ask you if they
have authority to reduce his compensation
during the remainder of the time that he
holds over. I have called their attention
to Section 8971 Revised Statutes of Missouri,
1929, relating to eities of the fourth class,
and to State ex rel. Ltevenson vs, Smitl,

87 Mo. 158, but the Board takes the positien
that this section does not apply because

the Collector 1s only peid & commission on
what he collects and does not receive a salary.
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"The Board of Aldermen of the City

of Glendale respectfully requests an
opinion from you concerning these three
matters.”

I.

Section 6951 R. 5. Lo. 1929, provides fpr the elec-
tion of a Collector in ecities of the fourth elass, and
states in part that-

"The following officers shell be elected
by the qualified voters of the city,
and shall hold office for the term of
two years and until their successors

are elected and qualified, to-wit: * *
Collector * * * =

In the case of State ex inf. v. Smith, 152 Mo, 512,
l.c.521, the court, in holding that in the case of & tie vote
there was no vacaney in office, said:

"In the case at bar Haughton was appointed
under section 7 of the Aect of 1891, to
£ill the unexpired term of Sheehan, which
ended 2t the regular election in 1898,
and until his successor was duly elected
and qualified. The attempted election
of his successor in 1898 failed by reason
of & tie vote., No successor was then
elected and hence none qualifisd. There-
fore no vacaney existed or occurred in
the office. The effect was the same as
if no election for a successor had been
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held in 1898. There being no vacancy
there was no power in the Judges

named to appoint defendant to the office,
either by virtue of the Act of 1891 or

of any other statute, and hence their
aotion was a nullity end defendant has

no title to the office. Inasmuch as the
Act of 1891 provided that there should

be an election for Jjustice of the peace,
in St. Louis, at the regular election in
1894, 'end every four years thereafter',
and ipasmuch as there was in legal intend-
ment no election held in the fourth district
in St. Louls for justice of tite peace in
1898, there has been no successor yet
elected for Heughton, and as the purpose
of the lawmakers is that there shall be
uniformity in the time of electing all
Justices of the peace, and as there is no
special statute covering cases like this,
it follows that there c&n be no legal
election held to elect & successor for
Heughton until the regular election in the
year 1902, end that he has a right to con-
tinue to hold the office of Justice of the
peace for the fourth distriect, in the city
of St. Louis, until a successor is elected
at that time,and thereafter duly qualirfies,
by virtue of his appointment until his
successor is duly elected and qualified."

There being no vacaney in the office of City Col~
lector by reason of the tie vote, the incumbent City
Collector holds offiece until his suecessor is duly
elected and qualified.
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It is the genmeral lew in this state that where no
specific provision is made for special election, none can
be ocalled for that purpose.

In the oase of State ex rel. Ldwards v. Lllison,
196 S. W. 752, 271 ¥o. 123, l.c, 129, the court said:;

"It is the law of this State thnt. "no
election can be held unless provided
for by law" (State X rel. v. Jenkins,
43 ko. l.c. 265), o

And in the case of State ex inf. v. Dodbs, 138 do .
369, l.c. 367, the court said: ‘

"A failure to elect at the time fixed
by the statute, or the failure of the
person chosen to qualify, will not, we
think, authorize the holding of an
elsction at any other time than that
fixed by the act of the legislature.
(State ex rel. lMeHenry v. Jenkins, 43
Mo. 28l; State ex rel. Attorney-Henerecl
v. Thomas, 102 Mo. 85; In re Woolridge,
30 Mo. App. 618; Cooley's Constitutional
Limitations (7 Ld.), 892; Mechenm on
Publie Officers, secs. 141, 142."

Further in this opinion the court said:

"It wvas said in Woolridaa's case, supra,
that an election held &t & time not pro-
vided for by law has no ?oaur force
then no election &t all.
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Section 6973 R. 5. Mo. 1929, provided for the call-
ing of specia)l elections in cities of the fourth class to
i1l vecancles in office.

"If a vacancy occur in any elective.
office, the mayor or the perspn exercis-
ing the duties of the mayor shall ocause
a special eleoction to be held to rill
such vecaney, giving at least ten days'
notice thereof publiecation in some
newspaper publis in the eity, or at
least twenty handbills posted up at as
many publie pleces within the oity; -
&M. that when any such waecancy rs

.thin six months of & general munieipal
election, no election shall bs celled to
£ill such wacaney, but the same shall be
filled by the mayor or the person exer-
eising the duties of the mayor by appoint-
ment: Pro » that any vecancy
in the office of alderman which may occeour
within said six months preceding a generel
municipal election shall be filled in such
menner &s mey be preseribed by ordinence.
If a vacancy oceur in any office not elect-
ive, the meyor shall appoint a suitable
person to discharge the duties of such
office until the first regular meeting of
the board of aldermen thereafter, at whiech
uixﬁ sugh vacancy shall be permanently
 y ed.

Ve are of the opinion that there being no vecanecy
in the office of City Collector by reason of the tie vote,
Section 6973 is not applicable, and further thaet inasmuch
as there is no other applicable provision for the calling
of a special election,the incumbent City Collector holds
office until his successor is duly elected and qualified.
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We note the fact that Article 7 of Chapter 61,
See. 10388 R. S, Mo. 1929, provides the proceedings to be
followed in case of & tie in urta_in offices.

“If there shall be & tie of the votes

given for any two of the ecandidates,

except in cases otherwise provided by

law, the clerk or Justices cesting up

the number of votes, or & majority of
shall issue their order to the

mxirr of the couhty where the sanme

mey oceur, directing him or them to

issue his proeclametion for holding an

election agreeably to the provisions of

this chapter; and in all ceses of such

special ax.bction. the eclerks and usthu,

or a majority of them, when they

the order to the she¥iff, shall, :|.n suoh

order,state the day on which such eleotion

shall be held, giving reasonable fime for

the same to be promulgated.” .

Howevey, Section 10336, H.0.Mo. 1929, states that
Article 7 does not a uﬁ: to any city of the fourth class or
city under I00,000 bitants. :

"This artiele shall not apply to election
for publiec offices determined otherwise
than by ballot, to township or village
elections, to school elections, or elections
of county commissioners of public s#hools,
or eleotions for road overseers, or to any
eity election im cities of the Tourth class,
or eity of under 35,000 inhebitents existing
under any special
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From the foregoing we are of the opinion that a e¢ity
of the fourth class mey not sall & special election for the
office of City Collectox where in the péneral election
for such office @ tle vote has resulted.

ix.

Section 6972, R. 5. Mo. 1929, provides for the
election of police judges in cities of the fourth class.

"The mayor &nd bourd of aldernan of

cities of the fourth class may, by ordi-
nenee, provide for the elsction of

police Jjudges in such eities, who shall

be elected at the regular city eleotions,
&nd who shall, when so elected, have ex~
clusive :u:'_tsaietm to hear and determine
all offenses ageinst the ordinances cof the
oity in which he was elected: ﬁuua
that when such poliee judges s 80
elected, then the jurisdiction in this
article hereinafter conferred on the mayor
to hear and determine cases for the vio-
lation of city ordinances shall be held to
Siie Sestitm: PReriAes Sestoap, hAY 1
this section: 5 n
cage of the absence, sickness, or disability
in anywise of such police judge, or in oase
of vecanéy in such office, the mayor shall
- perform all such duties until the d.iub:lnty
is removed or the vaceancy is filled.¥
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The City of (Glendale, we assume, hes provided
for the election of police Ju&gs by ordinence.

Section 6949, R. &, Mo. 1929, provides for the
election of officers of a city of the fourth class in
paert, as follows:

"/ generel election for the elective
officers of each city of the fourth class
shall be held on the first Tuesdey in
April next after the organization of
such city under the provisions of this
article, &and every two years thereafter."

The City of Glendale hes by ordinance made the
offiee of police Jjudge an elective oifice, &nd we are
of the opinion theat the said office i to be elected
under the provisions of Section 6949, supra., This
Section requires &n election at the @mml election
held on the first Tuesday in April, after the or zZa -
tion of the city under the statute relating to cities
of the fourth class, and every two years thereafter,
but does not presecribe that the person so eleoted
shall hold his office until his successor 1is eluul
and qualified.

" In the Smith case, supra, the court, iam holding
that under the Constitution of Missouri all officers
regularly eleeted or appointed to offiece, unless it
is otherwise provided by law, hold until their
ltmmngx)'a are elected or appointed and qualiried. said:

l.c.51

"There is no merit in defendant's
contention that under the iet of 1861,
justices of the peeace in St. Louis
hold for a fixed term of four years,
and not until their suecessors are
elected and quelified. True the first
section of that act requires an elec-
tion at the general election in 1894
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and every four years thereafter, and

does not prescribe that the person so
elected shall hold until his successor

is elected, but such a provision was

not necessary in the statutes to ae-
complish this result, for section 5

of artiele XIV of the Constitution of
Kissouri provides: 'In the absence of

any contrary provision, all officers

now or hereafter elected or appointed,
subject to the right of tesigneation,

shell hold offiece during their official
terms, and until their sueccessors shall
be duly elected or appointed and qualified.”
There is no contrary provision in the Act
of 1891, hence Haughton's term continued
until the regular election in 1898 and also
until his successor should be duly elected
and qualified, and such continuance afger
the election in 18908, was as much & pars
of his term as that which preceded that
election." . :

In this connection we are pleased to enclose copy
of an opinion rendered by this Department, Mr. Leo A.
Politte, Prosecuting Attorney of Franklin County, under
date of Mey 11, 1934, wherein it was held that in ecities
of the fourth class a candidate in arrears in city taxes on
the day of eleoction could not be elected to office.

No one having been elected to the office of police
Judge, we are of the opinion there is no vacaney in office,
and that the present incumbent holds office, as in the case
of the city collector, until his succcsspr is elected and
qualified. Ve are further of the olgion that there is no
authori:y for the ecalling of a spec election to fill
the office.
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III1.

Section 6971, K.S5, ko. 1929, provides for the
fixing of the coupensation of the city collector in
cities of the fourth class:

"The board of aldermen shall have the
power to fix the compensation of all
offlicers and employes of the city, by
ordinance., But the salary of an officer
shall not be changed during the time
for which he was elected or esppointed.”

It is contended that this section epplies only
to officers Raid & "salary™ and not a "¢ ssion™ as is
peid in the instant case, and therefore that the city

collector®s compensation can be reduced during the remeinder
of the time that he holds over.

We will first consider whether that portion of
time that the officer holds over until his successor is
- elected and qualified is part of the term of his office
with reference to his compensation. The court, in the
case of State ex rel. Stevenson v. Smith, 87 ko. 158,
in answering this question in the affirmative, sald:

"To hold as is contended by the relator,
viz: that after April 3, 1883, he ad-
ministered the office, not as a part of
his own term, but as a part of the term
of his successor as to compensation, is
"~ to make a distinction without any sub-
stantial basis upon which 1t can rest.™

We will now consider whether the term "salary"
as used in Section 6971, supre, can be distingulshed from
the term "commission™ so as to prohibit e change in the
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emount of money to be received by the city collector
during the time he holds office,

In the case of State v, Speed, 81 S. W, 1260,
l. ¢c. 1263, 183 Lo, 186, l.c. 198, the court, defining
the tern "salary", said:

"Thue in Burrell's lLew Dictionary the
word 'selary' is defined to mean, "An
annual compensetion for services
rendered; & fixed sum to be paid by the
year for services,' and asderson in his
law dictionary gives this as one defini-
tion of the word, *The per-anaum com-
pensation of men in officiel and in some
other positions.' To the same effect is
the language of this court in the case
of Henderson v. Koenlg, 168 lo., 358.

It is there said: ‘'Salery 1s regarded as
a8 per-annux compensation.’

*Though we 4o not &t this time undertake
to assert that these definitlons of the
word salary are so well esteblished and
inflexible that it would be improper to
say that its use could have reference to
nothing else than a yearly or per-sannun
compensation, we do think thet when the
word salary is found in a leglislative act
as applied to one's compensation for
officiasl work done or required, 1t is so
generally understood to apply to the
officer's per-annunm allowance, Eh?ﬂ.ﬁ

11 re led

otgeigéfi , thet we &
n att u - neaning to the word."

The term "salary™ may then be regarded as a per-
annun compensation, when not otherwise qualified.
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. In the case of Purifoy v. Godfrey, 16 So., 701,
l.ga 70%, the court, in defining the term "commission",
sald:

"The word has no technical meening.
48 to particular persons, when it is
used to express compensation for
services rendered, it denotes, es

is suggested by the attorney general,
a percentage on the amount of moneys
pald out or received,."

The term "salary™ mey be distinguished from the
term "commission™ in thet it denotes 2 fixed sum as dis~
tingulshed from a sum that may vary according to the
amount of money peid out or received by an officer.

As pointcﬂ out in the Speed case, supre, the
term "salary" hes a2 particular meaning whem not otherwlse
qualifisd, and we must, therefore, in determining the
meaning to be glven "en term, look to the context of the
statute. Thus in the cese of Nudelmen v. Thimbles,

40 8, W, (24) 475, 225 Yo. App. 563, we find the court

using this lnngung.:

"We concede that, in legal usage, the

term "legal representatives' ordinsrily
refers to executors and sdministrators,

but that is not the only sense in whiech

it may be employed. To the contrary,

the meaning to be attached to the term

in a particular instance will be determined
from the context, and the intent with whieh
the expression is used, and, if those con-
siderations are such as to indicate a mean-
ing different from the ordinary one, the
courts will not hesitate so to construe 1it.
36 C. J. 978."

And in the case of OU'Walley v. Continental Life
Insurance Company, 335 Me. 1115, 75 8. W. (2d4) 837, the
court lays down the following rule in determining the
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meaning of a particular word in a statute that is
doubtful: :

*In the counsideration of this clause

we apply the rule that 'ihere any
particular word is obscure or of

doubtful meaning, taken by 1ltself,

its obscurity or doubt mevy be removed

by reference to ascocliated words and the
meaning of a tern mey be enlarged or
restreined by reference to the whole clause
in whieh 1t is used.* (25 R.C.L., sec,
839, p. 995.)" _

It is to be noted that the section speaks of
the fixing of the "compensation"of officers, end there-
fore reference must be had to the meaning of thies word
in order to determine how the term "eslary"™ wee intended
to be used in the section.

In the case of State ex rel. immons v. Farmer,
196 8. w. 1106, 1., ¢. 1108, the court in holding that
the term "compensation™ as used in the Comnstitution,
Article 14, Section 8, providing that the coupensation of
certain officers should not be inereaseu during their term,
was broad enough to include salaries, fees, pay or other
remuneration for official services, sasild:

"oreover, the language of the Consti-
tution includes both fees and salary
under the comprehensive term 'compensa-
tion,' as witness this languege:

"*The compensation or fees of no state,
county or municipal officer shall be
inereased during his term of office.’
Sec. 8, art. 14, Const.

"Clearly fees are not salary; so if the
provision of the section quoted supra
“includes salary at ell--end no one would
‘be so0 bold as to deny that it does--~then
the word 'compensation' is the generic term,
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and includes, as used in the above
provision of the Constitution, salary,
fees, pay, remuneration for official
services performed, in whatever form
or manner or at whatsoever periods the
same may be paid.”

83 A, & k, Ency. of Law, p. 385, in speaking
of "compensation™ as it relates to publiec officers, says:

"The terwm 'compensation' as here used
includes all forms which the rewunera=~
tion of public officers may take, whether
salaries, or fees, or percentage cou~-
misslions, or wmileage, or special appro-

- priations, or asllowances for necessary
expenses. ™

From & reading of the entire section it is
evident that the termu "coupeansation™ includes within its
meaning both "salary" and "coumuission", =zud further that the
Legislature in its use of the teru "selary™ was referring '
to the term "compeusation™ and not using it in a striect
sense and standing alone.

- From the foregoing, we ere of the opinion that
the Board of Aldermen of the City of Glendele does not have
the authorlity to reduce the compensation, be it psid by
salary or commission, during the remeinder of the time thet
the incumbent city colleetor holds over,

. Respectfully submitted,

Wi. ORR SAWYERS,
Assistant sttorney General.
APFPROVLL: y

3. B. TAYLUk,
(scting) Attorney Gemeral.
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