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COUNTY HIGHWAY COMIISSION: Expenses, mileage and per diem

for traveling ocutside the eco o
COUNTY HIGHWAY INGIN.LIR;: Expenses, uifolgp and per diz:t,

for traveling outside the county.
COUNTY COURTS: Right to per diem for same day as County 7

Court and County Board of
Equalization.

March 5, 1937.

2”7
Hon. S. 8., Thompson. - 7
“residing Judge, New Medrid County Court, %
rortageville, New Medrid County, Mo. F | E
Dear Sir:

A roegusst for an opinion has been r
from you under date of January 18, 1937, such request
being In the follo ing terms;

"I am enclosing a letter C. ¥W. Brown,
Chlef "ngineer State High-way Dep't. which
is self explanatory. Our Clerk wrote you sbout
one week ago Iin reference to this same matter,

I heve another letter from Mr. Brown,
who states the meoting referred to will be
held in St. Louis, £/17/18/1§ .87, at Statler
Hotel. This is very importent that we
should know i1f, we have a legal suthority
to pay the Expenses Mllsage and Per-diem,
for the Court, and Co.lighway ingineer, and
County. Highway Commission, to attend this
or simliler meetings which under the %Wii system
often requires the Court and Co. Highwey jin-
gi~eers presents.

Relative to the County Court and Board of
squalization being held at the same time and
same days and being Pald for both, rrovided
we actually transect Courg Business,

It very often Lappens that Tax payers
ettend the Foard of Equelizetion to have an
ad justnont made before paying their 1036
Taxes, Gue to lend being dedugted thet is
occupled by Publliec Hoads, Ditches, lLevees
or land that has ceved in the Miss. River,
etc. Va now if we transact the busineass
and Court 7ot in sessi-n 1t is 1llegal, and
it works & hardsh!p on the Tax payer, and
s:nce there is no lew that provides that &
Court osnnot make & charge for hoth Court
and¢ Board of Equalizsation, so we want to
know whet to do in such cases, it doces seem
that the Court rhould be paid for both days
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when they ectually transact such business.
If we are not entitled to pay, it would cer-

:ainly be lllegel to trancect eny kind of
usiness, '

Will you be so kind es to inform ms on
the matters adbove mentlioned &t y ur very earlicst
convenience, ‘!hankln{; you in advenee for an
oarly rerly, I am - ©

P.S. We have a County Road & Bridge Fund, also

» Road Refund eccount in addition to the regulasr
Speelal Road and Bridge Fund, the latter s _
used in the verlous Roead Distriets as is Sghool
Money. The expenses c¢ould be paid out Road Re-
fund Account for suech expenses as above nention-
ed.,”

Under date of iarch 4, 1937 we rendered an
opinion to Hon. R, T, ‘Jones, Clerk of your Court, in whieh
we answered your cuestions about per diem, nilsage and ex-
penses of the members of your eourt in attending the annual
meeting of the Highway ineers' Association in St. louis,
and in making trips to Jefferson City in connestion with
road matters. We refer you to that opinion, which you have
doubtless =een, for our conclusions on these matters and our
views on the general principles applicable to the fees and
expenses of ocounty off'icers, which need not be repeated here.

This leaves for anawer your questions about
reimbursenent of the members of the County Highway Comnission
end the County ’‘ngineer for attendance at this and similar
meetings, and also the suestion of the right of members of
the County Court %o per dlem for sisting as the County Court
and also as the County Board of Equalization on the sane day.

I.
COUNTY HIGHWAY COMMISSION.

R. 8. ¥o, 1989, seotion 7856 provides for the
ereation and establishment in the several counties of this
state of a County Wighway Commisaion of four memdbers “who
shall serve without compensation”. This statute eliminates
eny allowance of par diem to the members of the Comnission,
and singe there is no statute giving the members of the
Commission a right to mileage, no mileage can be claimed.
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There remains the guestion of their expenses on these trips
and this, acoording to the doctrine of State ex rel Bradshaw
v. Hackmann, 276 io. 600, 208 S.W. 445 (19019), as explained
in our opinion to Mr. Jones, will depend on whether this
traveling is nedessary as a part of the duties of the members
of the Conmission.

R. S. Mo. 1929, section 7861 directs the county
court, after the com;letion of a hlf&ur. to eonvey it to the
Gounty Highway Commission “who shell thereafter have control
and supervision thereover". Seectlion 7862 gives the Comaission
"absolute Jurisdietion and eontrol over all highways constitut-
ing a part of the county highway system". BSeotion 7863 pro-
vides as follows: '

"The eounty highway comnission is hereby
authorized and empowered to receive, and expend,
in the construction and maintenance of eounty high-
ways, any money or property thet may de eppropriat-
- od or doneted by any munieipsl corporeation, speclel
road district, township, or private lndlviiual. and
to use and employ whatever meens, methods, or power,
that may be necessary In the construction and malin-
tenance of sa!d county highways, including the
pover to build culverts and bridges, for which pur-
poses the county highwey comuission is heredby em-
powered to employ such technicel and other help as
nny be deomed necessary for the administretion and
enforcenent of this tiocle.”

Seotion 7864 authorizes the county court to meke additional
contributions to the Commission and section 7868 provides for
reports to the county court by the Comalssioa "showing in
detall the amount of money received, and how a plled™.

The language of theae statutes gives the County
Highway Commission broaed powers and responsibilities in conneo~
tion with the county highways. T!.e use of languege like “absolute
Jurisdiction and control over all highways" donotes a grent of
power seeningly as comprebensive as could be made. The power
"to use and employ whatever means, methods, or power, that ma
be necessary Iin the construetion end maintefiamce of sald coun
highways” would give the members of the County iiighway Commission
the right to travel outeide the county, if such travel was
necessary to the proper and efficlent discharge of the duties
of their office. There !s nothing in these statutes asbout the
County Highwey Cormission limiting the!lr funetions to the ocounty,
or to adjudicating disputes or merely sitt as a Commission,
and & falr construction of these statutes would give them the
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right to travel and to charge thelr traveling expenses to
the county uncer the eircumstances Just deseridbed. Doubt-
less the fect thet the members of the Commission perform

& substential pudlic serviee without any corpensation would
not be & sufficient legal resson for reimbursing them for
thelr expenses Iif the statutes d4id not warrant sueh reim-
bursement, but this faot makes the finding of such suthority
more agreesble.

II.
COUNTY FNGINETFR.

The County Highway Tngineer in your cnounty, under
R, S. Mo, 1920, section ooga , recoives a galary in an enount

to de fixed by an order of your County Gourt, not to be less
than $300.00 nor more than #2,000.00 per annum. Therefore no
question of per diem arises, There is no statute allowing

the Engineer any mileage and therofore he is in the same
position as the Judges of the Gounty Court and members of

the County Highway Conmission as to mileage. Under seetlion
8013 the County highwaey Engineer is given "direet supervision
over all publiec roads of the ecounty, ani over the road overseers
end of the expenditure of all county and dlistrict funds made

by the road overseers cf the county". In cur opinion the
reasons governitg the allowanece of expenses of the County
Highway Comission for attendsnce et the liighway ingineers®
Assoclatlion moeting and similar meetings apnly likewise to

the attendance of the County Highwav “ngimeer at asuch neetings,
limited, of course, as are such expenses of the Highway
Comxlesion, to such expenses as are necessary to the proper

and efficlient discharge of the dutiea of the office.

PR DI A8 COUNXTY JUDGE AND
MAMBER OF COUNTY BOARD OF
REQUALIZATION FOR ESANY DAY.

In our opinion to Mr. Jones we quoted from seotions
2092 and 11780 of the Missouri Statutes, which fix = a $£56.00 per
diem for Jjudges of the eounty court "for each day necessarily
engaged In holding cours®.

Re 8. Mo. 1929, section $818 provides as followss

"The Judges of the eounty ecurt, the county
surveyor, the county essessor, the sherirr, and
the county clerk shall receive §56.00 per day for
each day they shall act as members of the ocounty
board of equalization; FProvided, that thils sec~
tion shall not epply to boards of equalization who
are pald a salary."
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; In Throop on Fublie Officers, section 498,
it is stated es a general pro ositicn that whore the same
person holds two offices, and the offices ere competible,
their holder can receive compenssetion etteched to each.
This is m-nounug- as the rule in Missouri, eiting Stete v.
Walker, 97 Mo. 162, 10 8.%W. 434 (1888), overruling State
v. Holledey, 67 Mo. 64 (1877). 4 femiliar illustration
of this rrinelple is e eirouit judge who also sits as a jury
comnmissioner and receives the selary of dboth offices (See _
for exsample R. 8, M0.1929, sectiomn 1172).

However, Mr. Throop in the same section referred
to above, after stating that prineiple, continues as follows;

"where the compensation is a per diem allow-
ence for the same day's service, the officer can~
not heve such allowance for the same day's service,
in each of two or more offliees held by him. County
Commissioners v. Bromley, 108 Ind., 1858."

In conclusion it is our opinion that the members
of the County Highway Commission and the County Highway En-
sinnr in New Medrid County cannot be allowed mil or per

fem in attending & meeting outside the county, of the High-
way Engineers’ Assoelation, or in goling to ariemn City
or elsewhere outside t he county om highway »atters, but thet
they can be allowed thelr expenses on such trips when sueh
trips ere necessary to the progu' and effioient discharge of
the dutiea of their offices. It is our further opinion that
members of your eounty court eannot raniv:’gar dism for the
same dey, as both members of the county ¢o end as nembers
of the County Board of Yqualization.

Very truly yours,

BDWARD H., MILIER,
Assistant ittorney General.

APFROVED;

e

(icting) Attorney General.



