COUNTY CLERKS: County Courts cannot presist in keeping
a county clerk on a fee basis until the
expiration of the term for which the
county clerk was elected,

September 22, 1937.

T

FIL

Mr. Willieam H., Tellmen
Clerk of the County Court
Cole County

Jefferson City, Mlissourl

Dear Sir:

This will acknowledge recelpt of your reguest for
an opinion, reading as follows:

"¥ill you please send me an opinion
cn Laws of Missouri, Section 11811,
page 440, Act of Leglslature 1937,
whereby county clerks are put on a
salary, paysble monthly, instead of
cn a fee baslis, payable guarterly.

"Can the county court persist in
keeping the county clerk on a fee
basis until the end of our term,
December 31, 1938, if cur budget
permits us to draw full salary be-
ginning September 6, 198’!‘ when the
new law became effective.

Formerly, until the passage of Section 11811, Laws
of Missouri, 1937, at page 440, the county clerks were
pald on a fee basis. The county clerks were permitted
to retein up to & certain according to the pop=-
ulation of the various counties. If the amount per-
mitted tc be retained was not received or earned during
the year, the clerks were limited to the amount received
and earmned, Laws of Missouri, 1933, page 369.

The pertinent part of Section 11811, supra, which
we have considered in determining your request for an
opinion, reads as follows: :

"The clerks of the county courts of
this State and their deputies and
assistants shall receive for their
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services annually, to be paid out

of the county treasury in monthly
installments at the end of each
month by warrant drawn by the county
court upon the county treasury, the
following sums:"

Other parts of this section relate to the amount of
salaries to be paid dependent upon population, together
with amounts for deputy hire; duty of clerk tec charge
fees and colle et the same accruing to their offices; and
reports of fees collected, Wo where in this section is
it mentioned, nor may it be ccntemplated that the county
clerk is to remain on a fee basis until the end of the
term for which he 1s elected. In considering this sec-
tion we have considered the law before its repeal. As
was said in the case of State v. Henson, 137 8. W. 968,
©69: '

"In ascertaining the intent of the
law makers, it is always permissible
and approprigte to consider the con-
dition of the law prior to t.ha passage
of the Aet to be construed.”

We have noted from sections 11811, Laws of Missouri,
1833, page 370, that amended section 11811, R. 8. Mo, 1929,
which reduced the amount of fees a county clerk was per-
mitted to retain as selary in some imtamees, contalined
this proviso:

"Provided, fur s that until the
expiration o r present term of
office, the person holding the of-
fice of County Clerk shall be paid
in the same menner and to the seame
extent as now provided by law pro-
vided that this sct shall not apply
to counties in which such clerks now
or may hereafter receive a fixed sal-
ary in lieu of all fees, commissions
and emoluments."
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Thus when we consider the latter section with the
previous section of the law, it becomes obviocus that
the Legisla ture did not intend the county clerks, now
holding office, were to receive fees earned up to a
certain amount for ome yearts service, until the ex-
piraton of thelr present term, but that they should
be paid on an anmal besis from and after the passage
of the Bct. Had the Legislature intended that they
were to be pald in the same manner as before. the en--
actment of the present section until the expiration
of their terms of office, it is reasonsble to assume
it would have been provided for. Fembroke v. Houston
79 8. W, 470, 471; Pate v. Ross 84 S. W. (23, 981,863,

Youwr will heve noted from the pertinemt part of
the section above set forth that the county clerks
shall receive: for their services anmually, certain
salaries to be pald out of the county treuu:g, in
monthly installments, at the end of each month, by
a warrant drawn by the Coumty Court upon the County
Treasury. The use of the word "shall®™ in the perti-
nent part of this section indicates a mandate, and
when the word "shell" 1s used in the sense as is indi-
cated by this section, the statute is mandatory. Ex
parte Brown, 2907 S. W. 445; State ex rel Stevens v,
Wurdeman, 246 S. W, 189.

We observe that Section 11811, supra, as smended
by the Laws of Missouri, 193¥, did not increase the
salary which the county clerks had been permitted to
retain under the provisions of Section 11811, Laws of
Missouri, 1935 The changing from a fee baris to a
salery of public officers hes heretofore met with the
epproval of the Supreme Court of this State in the case
of State ex rel Frmons v. Farmer 271 Mo. 306, al
in that case the gquestion before the Court was the com=-
pensation of circuit clerks. In a very recent opinion
by this department, directed to the Honorable Valter G.
Stillwell, Prosecuting Attorney for Marion County,
Hannibal, Missouri, we seid:

"The almost identical question was
before the Supreme Court involving
the compensation of the eircult
clerks in a similar situation in
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in State ex rel. fmmons v, Farmer,
271 Mo, 306, and evidently the
Legislature had before it this case
vhen House Bill No. 177 was intro-
duced, and attempted toc peet and
comply with the principles as an-
nounced in this case. It 1s = very
cimilar sltuaticon and in substance
the court held that the fixing of
the salaries of cireuilt clerks at
the same amounts they were permitted
to retain in any one year from the
fees collected by them, is not vio-
lative of the constitutional mrovi-
sion declaring that 'the compensa-
tion of no state, ccunty or mmmicipal
officer shall be increased during
his term of office.t"

CONCLUSION,

In view of the above it is the opinion of this
department that the County Court can not persist in
keeping a county clerk on a fee basis until the expi-
ration of the term for which the county clerk was
elocted.

Respectfully submitted

RUSSELL C. STONE
Assistant Attorney Ceneral.

APFPROVED:

Je E. TAYLOR
(Acting) Attorney General.
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