
COUNTY CLERKS : County Courts cannot presist in keeping 
a county clerk on a fee basis until the 
expirat ion of the term £or which the 
county clerk was elected. 

,, September 22, 1937. 

1.!r. William H. Tellman 
Clerk or the County Court 
Cole County 
Jefferson City • ll isaouri 

Dear Sira 

This will acknowledge r~ceipt or your request for 
an opinion, reading as follows: 

"Y:il~ you pl ease send me an opinion 
en Laws of U1s sour1, Section 11811, 
page 440, Act of Legislature 1937, 
whereby county clerks are put on a 
salary, payable monthly, in.atead ot 
on a f ee basia, payable quarterl T• 

"Can- the county court persist 1n 
keeping the county c l erk o.n a tee 
basis until the end or our term, 
December 31, 1938, it our budget 
permits us to draw full salary be­
ginning September 6 , 1937, when the 
new law became eCfective." 

Formerly, \mtil the passage of Section llSll., Lawa 
of Missouri, 1937, at page 440, the county clerka we re 
pai d on a fee baaia. The county elerka wer~ permitted 
to retain up to ·a certo.i.n amount accordiDE" ~ the pop­
ulation o£ the various countiea. 11' the amount per-
m! t ted t o be retained was not received or earned duriJl8 
the year, the elerka were limited to the amount received 
and earned. Laws or Kissouri, 1933, pag e 369. 

The pertinent part of Section 11811, supra, which 
we have conaidered in determining JOur request for an 
opinion, reada as follows& 

"The clerks of the county courts of 
this State aDd their deputies and 
assistanta aball receive for their 
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aervicea annually~ to be paid out 
of the county treasury in monthly 
installments at the end of each 
I!10nth by warrant drawn by the county 
court upon the eouncy treasU17, the 
following aumac" 

Other parte of thi.a aection re~ate to the amount ot 
aalariee to be paid dependent upon population~ together 
with amounts for deputy hire J duty of clerk to charge 
fees and collect the 8&me accruing to th1tir o.fficea1 and 
repoJOta o.f fees collected. Wo where in th1.s section 1·• 
it mentioned~ nor may it be contemplated that the county 
clerk 1a to remain on a fee baaia until the .end of the 
term for which be ia elected4 In considering tb1e sec­
tion we have considered the law b4.fore ita repeal. Aa 
was eaid in the eaee of State v. Henaon. 13'7 s. w. 968• 
969a 

"In ascertaining the intent of the 
law makers ~ it ia always perm!s~ible 
and appropriate to con.s1der the eo~ 
d1 t1on of the law prior to the passage 
o.f the Act t o be construed." . 

We have noted from aectiona 11811• Laws of Mi aeouri-
1933~ page 3'10~ tbat amended se-ction 11811. R. s. Mo . 1929-
whieh reduced t he amount of fees a count)" clerk was per­
mitted to retain .. aa aalary 1n a_ome instances, ·contained 
th1a provi.so: 

•Provi ded, further., that until the 
expiration ol their present term of 
office, the per.son ho1d1ng the ot­
f1ce of County Clerk shall be patd 
in the same manne;r and to the aeme 
extent aa ll01'l provided b7 law ;r o­
vided that thia act shall not ap pl1' 
to counties 1n whieh suCh clerk• now 
or may hereafter reeei ve a fixed sal­
&rf 1n lieu of all .fees. c-ollll1ssiona _ 
and emoluments. • 
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Thus when we consider the latter section with the 
prev~ous section of th& law, it becomes obvioua that 
the Legislature did not intend the county clerks- now 
holding o.ffice, were to recoi ve fees earned up to a 
certain amount .for one year~s service, until the ex­
pirat · on of their present ter.m, but that the7 should 
be paid on an annual. basis from and a1'ter the passage 
of the &ct. Had the Legislature intended that the:r 
were to be pa id in the s~ maqner as before , ~e en•­
ac tment of the present section until the expiration 
of their terms ot off ice. it i s reasonable to asaume 
it would have been provided for . Pembroke v . Houston 
79 s. \7. 470• 471; Pate v. ·loss 84 s . VI. {2\S) 9Sl~w-63. 

Your will have noted from the pertinent part or 
the section above set forth that the county· clerka 
shall recei'V'et· for their s ervicea .annually .• certain 
salaries to be pa~d out of the county treasury. in 
monthly inatallments, at the end of each month, b7 
a warrant drawn by the Count}' Court uion the County 
TreasUJ7. '!'her uee of the word "shall in the perti­
nent part of this section indicates a mandate, and 
when the word "shall" is used 1n the sense as ia indi­
cated by this section. the statute is mandatory. Ex 
parte Bro~, 297 s. \ . 445f State ex rel Stevena v. 
Wurdeman. 246 s. vw. 1a9. 

We observe tbat Section 11811, sup~a, as amended 
by the Laws of llissouri, 19~, did not 1ncreaae the 
salary which the county clerks had been permitted to 
reta~ under the provis~ons of Section 11811, Lawe of 
Jlisaouri, 19~. The c~ing from a tee baC'ia to a 
salary of public of£ieere has heretofore met with tne 
approval of the Supreme Court or thl.s State in the case 
of State ex rel Emmons v . Farmer 271 Mo . 306, although 
1n that case the question before the Court waa the com­
pensation of circuit clerks. In a very recent opinion 
by this department, dire~ted to the Honorable alter G. 
Stillwell, Prosecuting Attorney for Marion Count,r, 
Hannibal. Missouri, we ee.id: 

"The ~oat i dentical que s tion waa 
before the Su];r eme Court involving 
the compensation of the circuit 
clerks ~ a similar situation ~ 

.. 
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~ State ex r el. :mmons v . Far.mer, 
Z?l Mo. 306 , and evidently the 
Lec islature had be~ore i t this ease 
when House Bill No. 177 was intro­
duced, and attempted to ~et and 
compl y v ith the principles as an­
nounced in this case . It is a ver-s 
oimil ar s1 tuation and in subs.t ance 
the court held that the fixing ot 
the salario8 o~ c iren.it clerks at 
the same amounts 'the7 wer e perm1·tted 
to r etain 1n a:ny ono year from the 
f'eea collected by th~, 18 not vio­
l a tiv e of' the const itutional provi­
sion declaring that ' the compensa­
tion or no s tate , ccunty or nn~1c1pal 
offi cer shall be i ncreased during 
his term of offlce.t" 

CONCLUSI ON. 

In view of' the above it is the opi nion of thia 
department that the County Court can not persist 1n 
keep~ a county clerk on a fee basis until the exp1-
ra tion of the term for wh1 ch the county clerk waa 
elGcted. 

Respectfully submitted 

RUSSELL C. STONE 
Assistant Attorney General • 

.APPROVED a 

:. E. 'I' AYLOR 
(Acting ) Attorne7 General. 

RCS:AH 


