PUBLIC ADMINISTRATOR; Yerm of office. Eligibility to
* office not affected by time of
filing surety bonde

January 25, 1937.

FILED]
*:y/\ "[)i

Honorable K. W. Tener ]
Probate Judge

Newton County

Neosho, Nissouri

Dear Sir:

We acknowledge your request for an opinion dated
January 14, 1937, which reads as follows:

"The newly elected Public Adminis-
trator filed his bond in the County
Clerk's office December 26th, 1936,
angr%t was approved by the county
co .

“IoaterdagnJhnunry 13th, 1937, the
bond was handed to me by the county
elerk, and no action was takemn by
this court.

"Under Sec. 206 and 207,R. V. 8. 1929,
what court should approve the bond
of the Public Administrator?

Under Section 2906, can the bond be
filed after Jan. lst, as required by
xald section, eand if filled after
that date can it be approved, if a
good bond 18 filed, or should the
old Publie Mniagntor hold over?

"It has been the practice in this

county for the Probate Judge to ap-
prove this bond, but it was handled
by the county court this election.”

Article XIV, Section 8, of the Missouri Constitution
providest: :

"In the absence of any contrary pro-
vision, all officers now or hereafter
elected or appointed, subjeet to the
right of resignation, shall hold
office during their official terms,
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and until thelr successors shall be
dt;ly ohctod or appointed and quali-
b Oﬂ.

Section 296, R. S. lo. 1929, provides:

"lLvery county in this state, and the
city of St. is, shall elect a pub~-
liec edministrator at the general -
election in the year 1880, and every
four years thereafter, who shall be
ex offieio publie guardian and omtw
in and for county. Before enter-
ing on the duties of his office, he
shall take the ocath required by the
Constitution, and ented into bond to
the state of Missouri in a sum not
less than tem thousand dollars, with
two or more securities, npgrwod by
the court and conditionod hat he
will faithfully discharge all the
duties of his office, which said bond
shall be given and oath of office
taken on or before the first day of
Jann;:{ following his election, and
1 be the duty of the ge of
the eourt to reguire the publie
administrator to make a statement
angually, under oath, of the amount
of prope in his hands or under
his control as such administrator
for the purpose of ascertaining the
smount of bond necessary to secure
such property; and the court may
from time to time, as occasion shall
require, demand Muonl security
of such administrator in default
of giving the seme wi%hu fwenty days
after such demand, may remove the
administrator and appoint another."

Section 297, R. S. Mo. 1929, provides:

"His certificate of election, officlal
oath and bond shall be filed and re-
corded in the office of the clark of
said court, and M;ﬁe- thereof, certi-
fied under the seal of such court,
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shall be evidence. Any person
injured by the breach of such

bond may sue upon the same in the
name of the state for his own use."

Section 301, R. S. lo. 1929, provides:

"When a public administrator has
been appointed to take charge of
an estate, he shall continue the
administration until finally
settled, unless he resigns, dles,
is removed for cause, or is dis-
charged in the ordinary course of
law as the administratore"

46 C. J., Section 32, p. 937, states the law thus:

"Statutes imposing qualifications
should receive a liberal construetion
in favor of the right of the people
to exerclse freedom of choige in the
selection of officers. # # # &%,

"There is a presumption in favor of
eligibility of one who has been
elected or appointed to publie
offices

"Provisions not intended to restrict
the rights of the individual, but to
secure the faithful and efficient
performance of public duties, are
not deemed to impose additional
qualifications as to eligibility."

In Missouri, the filing of a bond 1is a quisite
to the full title of office for in Ex Parte m, 130
Moe. 590, l. ce 899, 32 S. W. 1121, the court said:

"It appears to us that until Mr.
Nash has given bond, approved as
required by law, he is not in po~-
sition to demand of Mr.

immediate possession of the office.
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In that state of the case, Mre Craig
could not be held guilty

of eont in not giving the office
and its publie documents to Mr. Nash.
On the contrary, Mr.Craig, in such
circumstances, was entitled to re-
main in the office by virtue of his
commission, until, at least, Mre
Nash, the econtestant, had fully
quelified according to law to enter
on his duties. Under the constitu-
tion and the law, until Mr. Nash
qualified, Mr. Craig was rightfully
in the office."

In Missouri, the statutory requirement that a bond
be filed within a prescribed time has been held to be
directory only, for in State v. Texas County, 44 Ho. 230,
le ¢co the ecourt sald:

"It seems that the aection of the
court in rejecting the bond was
arbitrary and oppressive. No evie
dence was permitted to be introduced
to show the solvency of the sureties;
but the court, acting of thelr own
motion, summarily re jected the same,
and declared the office vecant on
the same day, without giving any
time tofile a new + Yhen relhtor
did present an additlional bond, the
court refused to entertain it for
the reason that an appointment had
been made, and it was too late. Ade
mitting that the first bond was in-

- sufficient, the action of the court

" in proceeding to declare the office
vacant on the day of its rojeetioni
and appointing another person to fill
the office, was totally unwarrsnted.
If the time originslly prescribed by
law for filing bond had expired
when these proeceedings were had, that
ereated no forfeiture. The statute as
to time is directory."

In the case of State ex reles ve Kennedy, 25 Moe App.
384, the court, in construing the 8tatute dealing with
public administrators, said at 1. c. 35882
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"fle are of the opinion that the
true meaning of the statute is

that a publie administrator con-
binues to administer estates in

his hands even after the expir-
ation of his term of office, un-
less he dies, resigns his office,

is removed, or is otherwise dis-
charged according to law. In this
casg, as before stated, Kennedy
resigned his of fice, nis resignation
was accepted by the ernor and
his successor appointed. He thereby
became incapacitated to further ad-
minister estates in his hands and
his duties devolved upon his sue-
cessors. His functions as admin-
lotrator ceased as effeetively as

if he had been removed from office.
The express provision of the statute
is that he shall continue the ad-
ministration "unless he resigns.'™

CONCLUSIONe

There are no statutes or cases in Missouri which
specify with particularity when the term of the office
of the public administrator shall commence. We construe
Section 206, supra, to mean that the publiec administratoer
shall give e required bond before entering upon the
discharge of his duties. Our construetion is in aeccord-
ance with accepted modes of statutory construetion, there
being a presumption of eligibility in favor of the people's
choice. A reading of the aet relating to public sdmin-
istrators, and especially Section 301, supra, and the
cases declded thereunder, shows that ghe dutiu of a
public administrator do not begin or end with a term,
but rather begin when estates are placed in his hands,
and sald estates contimue in his hands even after the
expiration of his term, unless he dies, resigns his of-
fice, i3 remov or is otherwise dllcfm!'god according
to lawe See State ex rel. v. Kennedy, supra.

We are of the opinion that under the provisions of
Section 206, supra, the probate court is the proper
to approve the bond of a publiec administrator, and that
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he must exercise reasonable diseretion in performing
this duty. We are of the opinion that the statute as
it relater to "the first day of Jamr;; is merely
directory, and the surety bond can be filed in the Pro-
bate Court and aporoved after that date and mot affect
thinevly elected administrator®s eligibility to seid
office.

It is our opinion that under the Constitution of
Missouri, the old public administrator holds over until
the newly slected publie administrator's bond be approved
by the probate court, but, on the other hand, it is not
in the power of the probate court to arbitrarily refuse
to approve a good bond a® a subterfuge for ke an
otherwise elected and qualified office holder from taking
full title to his officee.

Respectfully submitted

WM. ORR SAWYTRS
Assistant Attorney General.

APPROVED:

Js E. TAYLOR
(Aeting) Attorney Generale.
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