
DEEDS OF TRUST:) Person must release w1 thin thirty days after date 
AND MOh·.rGAGb':S : ) of payment of deed of t rust or mortgage, a f ter 

request; and fai l ing to do so penalty a t taches. 

Janua.ry 20 . 19 3?. 

,, 

Honorable Robert D. Swezey 
Attor ney 
Legal Department 
Home Owners 1 Loan Corpora t1 on 
~·/ashington. D . c. 

Dear Sir: 

Thi s i s t o a cknowledge your letter as f ollows : 

"A recent review of t he s tat utes ot 
Mia s ouri has br ought t o our a-tt e ntion 
Section 3085, Annotated St atutes (1932) 
providing for a penalty of 10% of t he 
amount ot a mortga ge or deed of truat 
pa yable to t he mort ga gor pl us any 
other provable damages for failure on 
t he part of a oort gagee to aclmowl edge 
sa ti st'aotion of a mort ga ge w1 thin thirty. 
days after tender of payment. 

"In certain cases t he Cor poration ha s . 
subsequent to t he taking of i ta first 
mor t gage. a dvamed additional monies 
to t he borr ower for recondi tioning of 
the property and has taken as security 
for such advance a aeeond recor ded lien . 
It has occurred t o us that in such easea 
a payment i n t'ull of the second lien 
might e scape our notice and we Ul1\'11tt1ng­
l y fai l to enter a proper discharge of 
r ecord. The fa i lure t o discharge is 
l ikely to arise . as indicated. only in 
t hose case s where the Cor poration baa 
both a first and seeond mortga ge. since 
a f t er }ayment i n f ull baa been nade of 
t he second mort gage the Cor poratio n ' s 
books will still shoW the borrower 
indebt ed to the Corporation . I n case a 
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where there is only a fir at n:Dr tgage 
t here is very little l i kelihood of our 
neglecting to release i mmediately . 

"Will you be kind enough to a dvise whetheJ: • 
i n your opinion the at~tute cited wou ld 
apply to a Federal lrustrumentali ty such 
a a the Home Otmers' Loan Corporation, the 
stock of which is whol :cy owned by the 
Un1 ted St&te s; and whether a Mia sour1 
court will invoke the penalty provided 
if through inadvertence the Corporation 
faila to discharge ite second 11en 
promptly. • 

section 3085. R. s . u.o . 1929, has been on our 
sta tute book s i n its identical :form for many years. It waa 
section 2850 of the Revised statutes. 1909 . Section 3085·. 
supra. reads as f'ollows: 

"If any suc h person, thus receiving 
satistacti o n ., do not, within thirty 
days after reque st and tender of coat , 
acknowledge a&t1efact1on on the margin 
of 'the record.,. or deliver to the pereon 
mald.ng •t1sf'act1on a sufficient deed 
ot release . he shall f orte! t to t he party 
a ggrieved ten per cent. upon the amunt 
of the mortgage or deed of t ruat money. 
a bsolutely. and a~ other damages he may 
be able to prove he hae sustained, to 
be recovered i n any court of competent 
ju:r1sd1ct1on. " 

In Wi ng v . Insurance Company, 18 1 Mo. App. 381 , the 
Kansas City Court of Appeals. i n r eferring to Section 3085. 
supra. said ( p . 385) 1 

• Section 2850 (R. S. 1909) is highl7 
penal and must Di' itr!m'y construed. 
( Wi ng v. Central Life Insurance Co •• 
155 Mo . App. 356 ; Snow v . Bass • 17 4 :t.o • 
149 . ) V.'he n the b a sis of a n action ia · 
a statute which is highly penal, the 
statute must not only be strictly con­
strued but ~ J?.! a pplied only ,S auoh 
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case s .!.!!. come clearly v11th1n its ~ 
v i slons a iid"iiiaiilt'e st 1n ttnt. ""E<!~on 
v. Telegraph co •• 115 Mo. lpp. 93; 1. e. 
98; BradShaw v. Telegraph Co •• 150 Mo . 
App. 711; Rlxke v. Telegraph Co •• 96 
Mo. App. 406.)" ( Under scoring ours.) 

You w111 :Q.Ote that Section 3085-. supra. requires 
a request on the part of the par·ty des!ri.ng a-cknowledgment 
of satisf'action before the penalty appliee, and. further . 
the release or eat1stact1on may be executed within thirty days 
after the request. You state that 1f the Home Owners ' Loan 
Corporation fails to release or cllscharge a lien. 1 t would 
be through inadvertence. In other words. the corporation 
does not ev1nce a desire mt t ·o release but would fail to 
release only through ne.gleet. Section 3085. supra. ia ror-
the tailure to re1eaae a1'ter the demand or reque·st is made. 
The failure to release mnoat be a.tter request. 

A ~ase which we believe decisive of your question 
is Wing v. Life Insurance Compe.lV• 155 Mo . App. 356. wherein 
t he Kansas City .court of Appeals said (pp. 357 .,358 ): 

"The statutes. sections 2844 and 2850 . 
Revised Statutes 1909. require that a 
request or denand be made and provi.de 
that t h e mor tgagee or cestui que trust 
shall acknOVJledge satiil'actlon on tbi 
mal"gin of t he record or deliver to the , 
person making eatiat&etion a sufficient 
deed of rel'8aae •w1 thin thirty cia¥ a atter 
requeat and tender of eoata . , t The 
request is essential and no cauae ot 
aot1on to recover the penalty can arise 
until the lapse of thirty~· from the 
date of t he requeat . The peti tiqn doea 
not give t h e date. nor doe s it allege 
that the demand was made more than 
thirty days before the institUtion or 
t he eu1 t. This omission to all·ege one 
of the cons-titutive :facts of the cauae 
is fatal to a re-eovery . The statute 
is highly penal . must be strictly con­
strued ,and the plaintJ.ff invoking it 
must plead and prove all of the elemental 
facta. ( Kingston v . Newell. 125 Mo. 
App. 389; Snow v . B•••• 1"74 !tto~ 149; 
Grant v . Telegraph Co •• 154 Mo. App. 2'79. 
133 s. w. Rep. 673.) 
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"Nothing must be ~eft to inference. 'It 
might be argued that plain'ttU'fs would not 
have been guilty of t he folly of t e ndering 
t he c oats and demanding a n e ntry of sat.1.a­
f a ct1on of the deed berore the payment ot 
the note a. but the t'a.ets Which conati tute 
pla1ntif fa'· cause of action must be 
alleged a nd t he court should rot be left 
to inter unplea.ded facta.. (scott v. 
Robards, 67 Mo . 289. ) 

ntfNor could such vital matter be cured 
by t he ver dict. I t is not a ease of 
defeet1 ve statement but a eaae where 
faota necessary to a cause of action are 
not alleg8d.' (Kingston v . Newell, supra.) 

"The petition be ing fatally def ective we 
caruwt i nquire i n to the merits ot the' 
judgment render e d tor def-endant. Accord• 
ingl~ · the judgment ia aff irmed. All eon­
cur. 

J.,rom t he above i t i s our opinion that a person , 

/ . 

after request fC>l' satJ.sfaetion i n f ull of a deed of ,trust~ fail­
i ng t o within thirty days l'e lease and acknowledse s'-U s" 
faction thereof, i s liAble for t he· penalty.. The. Hom& OWners• · 
Loan Corpor ation, no doubt, will within thirty days ai'ter 
request, if the debt ~s paid. a ·cknowledge aat1sf'aet1on. Co n­
sequently, we do not deem it necessary ~o c-ite on the subject 
or whether or not said statute "\vould a pply to a Federal 
i nstrumental! ty such as the Home Owners • Loan Corporation. • 

APPROVED: 

:. ! . TAYLOR 
(Acting) Attorney-General . 

James L . HornBostel 
Assistant Attorney-General 


