MOTOR VEHICLES:

- AT

What constitutes "publie" or"ecc.sion carrier”
within the meaning of Section 5, Laws of 1937,
pege 572.- Taxi, taxieab,

Bon..

Ve, Steward, Commissioner

December 16, 1937

liotor Vehicle De
Jefferson City, Nissouri

Dear S5ir:
This department is in receipt of your opinion

request of December &, 1937, whieh is as follows:

"On Uectober 6, 1937, you fur-
nished us at our request, am opinion
submitted by your lr. Hedling, re-
garding the issuance of Chauffeur's
lieense and especially with refer-
enge to the age limit of Chauffeurs
who operate school busses and/or
motor vehicles used as a publie or
sommon carrier - 3.01’-101:1 7765 R.S.
1929 - Driver's license law pege 370
of 1937 laws.

"o now find that we are in need of
further informatiom ir this conneetion
as follows:

“The full meaning or definition of a
Common or Publiec Carrier as applied
to this matter and vhether or not
this age limit applies to Chauffeurs
whg grivt or operate & texi or taxi

cabe

Section 5 of the Laws of 1937, page 373, is as
follows?

"No persom who is under the age of
twenty-one (21) years shall drive
any motor wvehicle while in use as
a school bus for the tramnsportation -
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of pupils to or from school,

nor sny motor vehicle while in
use as a public or common carrier
of persons or property, nor in
either event until he has been
licensed as a chauffeur or as a
registered operator.”

Section 1, Laws of 1937, page 371, defines
"chauffeur"” and "registered operator" as follows:

"'Chauffeur®. An operator (a)

who operates a motor vehicle in the
transportation of persons or property,
and who receives compensation for
sueh service in wages, salary, com-
mission or fare or (b) who as owner
or employe operates a motor wehiocle
;;.:y&u passengers or property for

"'Registered operator'. Am operator,
other than a chauffeur, who regularly
operates a motor nl.uin of enother
person in the course of, or as am in-
cident to his employment, but whose
prineipal occupation is not the oper-
ating of such moter vehicle."

Section 5 of this act repeals the provisions of
Seotions 7765 and 7766, R.S5. Missourl 1929, insofar as
these sections fix the age whiech a person must be to ob=-
tain a chauffeur's or registered operator's license when
that person desires the license to operate a publiec or
common carrier. This act substitutes in lieu of the
age 18, the age 21l. It is so ruled in the opinion of
this department, mentiomned in your request, to Hon,
Dwight H. Brown, on October 6, 1937.

With these prelimineries disposed of, we now pro=-
ceed to determine what is included within the provision
in Seotion 5, supra, that no person under 21 years of age
shall drive any motor vehicle while in use as a "publie
or common carrier of persons or property", nor in any
event until he has obtained a license as a chamffeur or
registered operator.
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Whether or not a person is engaged in a business
whiech constitutes that of a publie or common carrier de-
pends largely upon a question of faet whiech must be de~
termined from the conditions and eircumstasnces surrounding
thet person's operations, We shall set forth here the
general rules to be followed in determining this fact,
and all who fall within the rules enunciated must, of
wso. comply with the provisions of the Driver's License

"Common carrier” is defined im Vords and Phrases,
Vol. 1, Fourth Series, page 455 and 456, as follows:

"YCommon carrier' is one whose
occupation is transportation of
persons or things from place to
place for hire and reward, and
who holds himself out to world
as re and willing to serve
publie indifferently in partiou-
lar line or department in whieh
- he 1s engaged. Independent
729, 151 Vash. 372.

* * % *x % ® ¥ ¥

"*Common carrier' is one who
undertakes, for hire, to trans-
port from place to place the
goods or persons of sueh as
choose to employ him., Cummings
v. Great American Casualty Co.,
235 N.W., 617, 183 Minn. 112."

* * % * * # %

"One who follows carrying for
livelihood, or who gives out to
world in any intelligible way
that he will take goods, persoms,
or chattels for transportation or
hire is 'common carrier,' even
though he has no fixed schedule
of charges; does not operate over
definite route, does not always
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load his vehicle to capacity, and
refuses on occasion to aul)i
freight or passengers whether ve~
hicle is engaged or not. Stoner
'omﬁh, mP.m'm‘“
Nont. 11."

"Publie carrier” is defined in VWords emnd
Phrases, Vol. 6, Third Series, page 345, as follows:

"Whether carrier is a "publie
TasiRats sets iy carried oa,”
on, and

not by secret intention or mental
reservation of owners or oper-
ators. Test of "publie carrier
is' whether he holds himself out
as being ready and willing for
hire to carry particular classes
of goods for all who may desire
transportation between places be~
. tween which he professes to carry.

* % % % gtate v. Vashington Tug
& Barge Co., 250 P, 49, 50, 140
'4'.-.... ‘uo

"A common carrier of passengers is
one who undertakes for hire to

carry all persons indifferently so
long as there is room and there is
no legal excuse for refusing. A
‘public common carrier' is dis~
tinguished from private carriers

by the framchises conferred upon

it, and the obligations, re~
striections, and liabilities with
which it is charged, all flowing
from considerations of publie poliecy.
It must carry all alike, for reason=
able ocompensation, Milh reasonable
eccommodations, must continuously op-
erate its line, and must submit to
reasonable regulations. Under the
definition thus givem, steam reil-
roads are c¢ommon carriers of
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passengers as to those asccepted

by them as such, as are street
rellways, steamboats, and steam-
ships engaged in passenger traffie,
and proprietors of ferries, stage
coaches, and hackney coaches. City
of New Orleans v. Le Blame, 71 So.
248, 263, 139 Le. 113,"

"Publie carrier" is also defined in Vords end
Phrases, Vol. 3, Fourth Series, page 252, as follows:

"Term 'publie carrier®’ contemplates
payment of compensation for trans-
portation offered to the publie.
Urganization operating ambulance
gratultously for members, although
expecting contributions to eam~
bulanoe fund, held *publiec carrier’.
Leete v. Griswold Post No. 79,
American legion, 158 A. 919, 923,
114 Conn. 400."

In 10 C.J., page 607, it is seid that "a publie
carrier of pessengers maey be defined as ‘one who under~
takes for hire to carry all persons, imdifferently, who
may apply for passage' as long as tﬁor. is room and
there is no legal excuse for refusing.”

In State ex rel. v. Witthaus, 102 3.W, 99 (Mo.),
the Supreme Court pessed upon end determined t were the
essential features of a common carrier. The court said at
l.e. 101, 102:

®#*The fundemental characteristiec

of a public calling is indiserim-
inate dealing with the general
publie. As Baron Alderson said

in the leading case: 'Everybody

who undertakes to carry for any

one who asks him is a common carrier.
The criterion is whether he carries
for particular persons omnly, or
whether he carries for every one. If
a man holds himself out to do it for
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every one who asks him, he is

a common carrier; but if ne does

not do it for every ome, but

carries for you and me only, that

is a matter of special contract.’
This regular course of publisc ser-
vice without respect of persomns
mekes out a plain case of publise
profession by reason of the inevite
able inference whiech the general
publie will put upon it, 'One trans-
porting goods from place to place for
hire, for such as see fit to employ
him, vhcthr usually or occasionally
whether as a prineipal or an mzmiu
occupation, is e common carrier.'”

.

¥ ¥ k Xk ¥ k ¥ ¥ x Bk k ¥ H ¥ K % % 3

"'We express a doctrine universally
sanctioned when we say that anyone
who holds himself out to the publie
as ready to undertake for hire or re-
- ward the transportation of goods from
place to place, and so invites custom
of the publie, is in the estimation
of the law a coumon carrier.'”
* % % % 3 ¥ ¥ %k X ¥ Kk ¥k % & ¥ X ¥ ¥

"The essential feature of a publie
use is that it is not confined to
2:1 mxum but is open

finite puh.‘l. It is
this indefinite or mutriotod
guality that gives it its publie
character.” .

The general understanding or conception of a def~-
inition of the words "texi" or "taxiead" is that it 1is
a vehiecle for hire which will convey the publie, upon
requeat, from place to plade. The actual manner in
which the trxicab conducts its business and its opmtzon-,
of course, determines whether or not it is acting in the
capacity of a publie or common carrier. Under the above
definition as to what is generally referred to as a taxi
or taxicab, it is clear that such a vehicle is a publie

or common carrier.
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CONCLUSTION

Therefore, it is the opinion of this department
that an applicant for a ghauffeur's or registered op-
erator's license, when desired to euthorize that person
to operate a publiec or common carrier, imn order to re- -
ceive the same, must be twenty-ome years of age. That
only persons holding suoch license may operate vehicles
used as publiec or conmon carriers.

The determination of the character of a carrier's
operations, with reference to it bde a private, publise
or common c¢arrier, rests upon the bus ac
carried on, and must be determined from the facta and
circumstances surrounding the aetual conduet of said
business in the final analysis. The controlling factor
in determining this is the holding out to the public as
being ready to undertake, for hire or reward, the transw
portation of person or property from placse to place,
- and so inviting the trade of the pu e This, we
think, taxi or taxicab operators do, end so, are publie
or common carriers within the meaning of the law as
laid down by the courts. A secret intention or mental
reservation of the carrier as to its operations does
~ not affect the character of its business when it

- otherwise falls within the rules we have set forth.

Respectfully submitted,

AUBREY R, HAMMETT, JR.
Agsistant Attorney General

APPROVED BY:

J.h. TAVIOR
(Acting) Attorney Gemeral

LLB: VAL



