SUPERVISOR/OF BUILDING AND LOAN ASSOCIATIONS: o

{1).A person appointed by .he Governor to fill vazaney in
office of Supervisor of Bullding and Loan As%ne¢iations
has authority to discharge the duties of Supervisor
prior to confirmation by the Senate,

(2) ,Removal of supervisor disqualifies him to act as
Receiver., Supervisor appointed to fill wacancy should
proceed to have himself appointed receiver in all cases

pending in court and court should appoint him as such
receiver,

February 20, 1937

Honorable Lloyd C. Stark
Governor of Hissouri
Jefferson City, Missouri

Dear Governor Stark:

This will acknowledge receipt of your letter
of recent date requesting an opinion from this Depart-
ment, which reads as follows:

"I have this day removed Ira A,
MeBride as Supervisor of the
Bureau of the Bullding & Loan
Supervision and have appointed
J. W, KcCammon to take charge
of the affairs of the bureau
as Supervisor.

. “ur, MeBride,is, by virtue of
his position as Supervisor of
the Buresu of Bullding & Loan
Supervision, Heceiver in a
number of cases involving
Bullding & Loan Associations
in Jackson County, kissouri,
These cases are pending in the
Cireult Court of Jaeckson County
and it is my understanding that
all of them are in Judge Albert
Ridge's Division, with the
possible exeception of cne case
in Judge Ray Cowan's Divislon.

. I will appreciate your giving
me en opinion covering the
following points:

"1, Does the removel of lir,
Mebride as Supervisor
sutomatically constitute
a disqualification of him
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to act as Reeelver in these
cases?

"2. Does the appointment of Nr,
deCammon as Supervisor, prlor
to confirmation by the Senate,
authorize him to act and dis-
charge the dutlies as Super-
visor of the Bureau of Bullde-
ing & Loan Supervision?

"3. Can the Judge before whom
these recelvership matters
are pending refuse to appoint
r. dMcCammon in his ecapacity
as Supervisor, as Recelver
in the cases in which lieBride
1s now acting as Recelver?"

We will answer your second question first,

Under the provisions of Section 5877, Revised
Statutes of kissourl 1929, the Supervisor of Bullding
end Loan Associations holds his office at the pleasure
of the Governor. Sald section reads as follows:

"The supervisor of bullding and
loan associations shall be ap-
pointed by the governor, by and
with the advice and consent of
the senate, and shall hold his
office at the pleasure of the
povernor,"

. Seetlion 361, Chapter 15, Throop's Publie
Offiecers, provides, in part:

“"The law, relating to the power
to remove without cause, has al=
ready been incidentally considered
in discussing the question, wheo
has the power of removal. The

A



Honorable Lloyd C., Stark -3= February 20, 1937

general rule is thus stated, in

a case decided by the Supreme
Court of Pennsylvanla: 'Where an
appointment 1s during pleasure,

or the power of removel 1s entire-
ly disecretionary, there the will
of the appointing or remov

power is without comntrol, no
reason can be asked for, nor is

it necessary that any cause should
be assigned.,' "

In view of the above, there can be no doubt of
the Governor's authority to remove the Supervisor of
Building and Loan Associations at any time., Having done
80 a vacancy exists in the office of Supervisor of
Building and Loan Associations,

Seetion 387, Chapter 15, Throop's FPublie
Officers, states the law as follows:

"An officer holds over, only
- where he has served to the

end of his term, not where

he has been ad judged to have
forfelted his office; for

such a judgment produces an
immed iate vncancy. So 1t has
been held,that an officer,

who has resigned or has been
removed, does not hold over,
for the same reason, mamely,
that the offlece becomes vacant
by the resignation or removal."

Under the provisions of Section 5577, supra,
the Supervisor of Building and Loan Assoclations is
appointed by the Governor, by and with the advice and
consent of the Semate. As we have stated above,
however, a vacancy has been ereated in the office of
Supervisor of Bulilding and Loan Assoclations by reason
of the discharge of Ira A, MeBride, It is a funda-
mental principfo that the law abhors vaecaney in publie
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office and great precautions are taken to guard against
“helr occurrence,

Section 11 of Article V of the Constitution of
‘issouri provides as followst:

"When eny office shall become
vacant, the Governor, unless
otherwise provided by law,shall
appoint a person to rill such
vacaney, who shall continue

in office until a suecessor
shall have been duly elected or
appointed and qualifled accord-
ing to law."

It 1s plain from the above that the Governor
has the constitutional authority, unless it 1s otherwise
provided by law, to appoint a person to flll a vacancy
in any offlece and that such person continues in office
until a successor shall have been duly elected or ap~-
pointed and qualified, Ve rind no other preovision for
the appointment of & person to fi1ll a vacaney in the
office of Supervisor of building and Loan Associations,

It 1s, therefore, the opinion of this Department
that the Governor has authority to appoint e person to
f111 a vacancy in the office of Supervisor of Bullding
and Loan Associations created by his removal of the
Supervisor, and that such person appointed to fill the
vacancy has the power to ecarry out all the duties of such
office until his suecessor is appointed and qualified
according to lawj; that 1s, until the office is filled
by a person appointed the Governor, by and with the
advice and consent of the Senate, who has duly subseribed
to the oath and given the bond required by law,

Your questions numbered one and three being
related, we will treat them together,

Seetion 5627, Laws of Missourl 1931, pages 163,
164, 165, provides, in part, that
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"The supervisor may at any time
after he takes charge of the
assets and the affairs of an
assoclation, Institute proeceed~-
ings in the c¢ircult court in
the elty or county in which
sald assoclation has 1ts
principal office, and have
himself appointed temporary
receiver, until it is deter-
mined whether or not such
assoclation can resume busl-
ness; or appointed receiver
for the purpose of winding up
1ts affairs, end the court
shall upon such application,

appoint the supervisor such
“22“1“‘ s W i

recgeliverg;

Seetlion 5628, Laws of Missourl 1931, page 165,
provides that such proceedings shall be conducted by
the Attorney General of the State, In the name of the
State of kissourl as plaintiff, at the relation of said
Supervisor..

The above sections, together with other sections
found in Chapter 35, Laws of Missourl 1931, es 141
to 165, provide a complete scheme for ligquidating and
winding up the affairs of bullding and loan assoclations.

It 1s plain from a reading of Section 5627 ,supra,
that the supervisor is appeinted by the court as re-
ceiver, by virtue of the faect that he is supervisor,

Seetion 295 of the Second Editlion of Thompson
on Bullding Associations, provides, iIn part:

"When the legislature provides a
complete scheme for winding up

an assoclation throuzh some
executive officer and the attorney-
general, it may become a question
whether or not the remedy as pro-
vided 1s an exclusive omne. The
supreme court of Indiana has held
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that when the legislature provided
that the eauditor of the state should
enforce any liebility for loss
occasloned by the misconduct of
trustees of & savings bank, the
remedy thus provided was exclusive
of all others, The principles
governing that case would seem to
contrel the application for a .
receiver when the statute deter-
mines the method of winding wup
insolvent assoclations, The
policy of the law would seem to
be the plaecing of these Institu-
tiong under the survelllance
of an executive offigcer of the
state for 2ll purposes., To
hold otherwise would expose
the assocliation to attacks from
evnry disgruntled sharsholder =-

e position that might weaken
1t in public confidencs and be
very expensive to 1t In defending
agalinst assaults, # % « # "

See also Seetion 12826, page 13782,
bBraver on Ligpidntion of inancial
Institutions, ;

The supervisor having been appointed reecelver,
under the statute, by reason of the fact that he was
Supervisor of Bullding and Loan Assoclations, it would
necessarily follow, we think, that upon his discharge
as supervisor he would no longer have authority to
act as receiver,

As pointed out sbove, the supervisor appointed
to fill the vacaney created by the removal of Ira A,
MeBride has the suthority and it is his duty to e
out the duties imposed upon the supervisor by law,
part of these duties 1s to have himself appointed
receiver by the eourt when the affairs of a buibding
and loan association have been taken over by the
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supervisor, and it is also made the duty of the court
to appoint the supervisor such reeceiver,

It 18, therefore, the opinion of this Depart-
ment that the removal of Ira A, Mebride as Supervisor
of bBuilding and Loan Associations, disqualifies him to
act as receiver in cases now panding in court in which
he has been appointed reeelver by virtue of the fact
that he was Supervisor of Bullding and Loan Associa-
tions,

It 1s our further opinion that it i1s the duty
of Mr, leCammon, who has succeeded kr, icBride as
Supervisor, to institute proceedings In the circuit
court in which such receiverships are now pend to
have himself, as supervisor, substituted as receiver
in place of kir. Mebride, and, it is our further opinion
that the Circult Judge before whom sald cases are
pending should, upon proper application, remove Ira A,
dicBride as receiver and substitute the new supervisor
in his place.

Respeetfully submitted,

-

Jde He TAYLOR
(Aeting) Attorney General

JETSLC



