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AMENDM~~~ N,.\ 4: (1) The amendment does not e~po-~r ~he Conser-
vation Commission to make its own laws independen' of the Leg1e­
lature. (2) A statute enacted by the Legislature empowering 
t h e Conservation Commission to make its own laws would not be 
valid. (3) Amendment does not authorize Commission to determine 
who shall bU7 licenses to hunt, etc. And tour other questions. 

February 6, 1937 

Mr. Sydney Stephens, Presldent 
Restoration and Conservation Federation 
Columbia , Missouri 

Dear Mr. Stephens: 

In your letter or January 29th, you submitted a number 
or questions relating to cons titutional amendment No. 41 
adopted at the last November election-

In rendering you an opinion, wa shall attempt to answer 
each question in ita numerical order. The first question is 
as follows: 

I. 

•ooes the amendment transfer from the 
legislat~e to the commission the regulatory 
functions pertaining to the control, manage­
men,, restoration, conservation and reg~ 
lation ot the bird, game, tieh, forestry 
and all wildlife resources ot the statet 1 

The first sentence of Amendment No. 4 creates a Conserva­
tion Commission and is as follows: 

"The control, management, restoration, con• 
servation ~ni regulation ot , the bird, fish, 
game, forestry and all wild lite resources 
ot the State, including hatcheries, aanc• 
tuaries, refuges, reservations and all 
other property now oWned or used tor aaid 
purposes or hereafter acquired f or said 
purposes and the acquisition and establish­
ment ot the same, and the administration 
of the laws now or hereafter pertaining 
thereto, Shall be vested in a commission 
to be known ae the CONB~RVATION COMMISSION, 
to consist or tour members to be appointed 



Mr. Sydney Stephens - 2- February 5, 1937 

by the Goyernor . ·not more than two or 
whom shall be members or the same politi­
cal party.• 

Prior to the enactment or Amendment No. 4 and to the 
effective date. July 1, 1937, the game and !ish laws of Missouri 
have been, and will continue to be. administered by the Game 
and Fish Commissioner, as provided in section 8204, R. s. Mo. · 
1929. Under Section 8209, R. s. Mo. 1929, entitled, "The 
duties or Game Commissioner", it 1s the duty or said commiss­
ioner to "entoroe all laws now enacted and Which may be en­
acted tor the protection, preservation and propagation or 
game, animals, birds and fish o! this state, and to prosecute, 
or cause to be prosecuted, all persons who violate such 
l aws" . 

Your .t:&tention is called to the tact that under Section 
8209, the ~hta and duties or the Fish and Game C0mmissioner 
are almost identical with the wording at Amendment No. 4 in 
the following: 

... * • in the administration or the laws 
now and hereafter pert a ining thereto•. 

In short, your question is to the effect, does Amendment 
No. 4 permit the Conservation Commission to make its own laws 
relative tohe oon\rol, management, restoration, conservat ion 
·and regulation or fish, game and wild lite ot the State or 
Miasourit We think not. By the plain wording or the Amendment 
itself, quoted supra, the Conservation Commission accepts the 
laws aa they now exist and administers the same, not through 
a Fish and Game C0 mmiss1oner, but by a Conservation commission, 
the members or wn1oh are appointed by the Governor and the 
Amendment sets forth the qualificat-ions. terms or ott ice and 
compensat\on. The laws, Wh1ch the Conservation Commission are 
to enforce and accept are Sections 8204 to 8315, R. s. Mo. 
1929, inclusive. 

The acta, which the Fish and Game Commissioner now per­
forms with reference to ~e fish and game laws or the state, 
will be superseded by the Conservation Commission. And, when the 
acts or the Fish and Game Cemmiss1oner contliot, as enumerated 
in the Revised Statutes, rrem Sections 8204 to 83.10, Amendmen' 
No, 4 repeals the same. 
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By a careful consideration of the wording of the Amend­
ment, itself, and in interpreting the words in their ordinary 
meaning, we can not discern wherein the people of the state, 
by passing such an amendment, have dflegated to the Commission 
the authority and right to mil'e laws independent of our legis­
lative branch ot government . governing the control, management, 
restoration, conservation and regulation ot the tish and game 
of the state, 

"including hatcheries, sanctuaries, refuges, 
~eservations and all other property now 
owned, or used tor said purposes. or 
hereafter acquired tor said purpoae s and 
the &cquisition and establishment of the 
same," 

This, we think, refers to the hatcheries, sanctuaries, etc., 
which are now in .existence and t he con trol, management, regu­
l ation and conservation of Which is now governed by Sections 
8204 to 8315, inclusive. 

Section 1, ot Article IV, of the Constitution of Missouri, 
is as foll ows: 

"The -legislative power, subject to 
the 11mi tat1ons herein contained, 
shall be vested in a Senate ani House 
of Representatives, to be atyled 
1The General Asseabl7 of the State of 
Missouri.•• 

We recognize that the will of the people is supreme and tha~ 
we are dealing w1 th an amendment which was initiated by the people 
themselves, yet we oan not interpret the amendment as di sregard• 
ing the Section, quoted, supra, and taking away trom the Legi.­
lature the power to make laws and delegating such a power to the 
Conservation Commission. Our government is divided into three 
branches, the legislat~ve, executive and Judicial. The Conser­
vation Commission, in oarry8ng out its duties under the amend• 
men' and the l aws or t he state, functions under the executive 
branch of our government. The Constitution in providing 'h• 
duties of each branch ot the government guards zealously the 
righ~ of any branch to encroach upon the rights of any other 
branch. 
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It may be that the authors in framing Constitutional 
Amendment No. 4 had in mind that said amendment would b6 
selt-execu.ting and needed no enabling acts and it must be 
admltted that portions ot the Aot are selt•executing, but 
we think in the instant point under discussion, Cooley on 
Conatitutional Limitations, Vol. I, page 167, givea a 
general rule with reference t o selt-4xeout1ng, and providea 
as tollowa: 

"A constitutional provision may be. 1aid to 
be selt•executing it it supplie1 a sufficient 
rule by means ot wh ioh the right given may 
be enjoyed and protected, and the duty 1m• 
posed may be entoroed- and it is not self­
executing when it merely indicates principles, 
without laying down rulea by means of which 
'ho1e principles may be gi wn the tor oe of 
law•. 

~ 

Applying that principle to your question, the amendment 
b7 its term•~ places the entoroement, conservation, •to., ot 
our fish, game and wild life ot the atate in the hand1 ot 
the Conservation Commisaion by •merely indioatea principles, 
without l aying down rules by means ot which thoae principles 
may be given the . t oroe ot law 11 • 

Conceding tor the sake ot argument that Amendment No. 4 
:~s a complete aot within itself, wholly independent of the 
teg1slature. or. any lawa now in existence, would it be poasible 
for the Commission to entorce any law relating t o the control, 
management, eto., ot the fish, game and wild lite ot the State 
ot Mi ssouri, when the amendment itself doe• not provide for any 
penalties or prosecutions tor •iol•tion •r t he term• ot the 
amendmen't Thus, it will be noted that it such a situation 
existed, the Conservation Commission would be powerless to 
prosecute or punish anyone violating any l aw it might see tit to 
enact. Cooley on taxation illustrate• the above principle •• 
fol low•' 

•Thu1, a constitution may verr clearly 
~equire oounty and town government; but 
it it fails to indicate its range, and to 
provide proper maohinery, it is not in 
thia particular •elt-exeouting, and legia• 
lation 1s essential. Rignt a i n such a case 
may lie dormant until statute• aball pro­
vide for them, though in ao tar as anr 
distinct proviaion is made which by itself 
is capable of enforcement, it ia law, and 
all supplementa~ legislation must be in 
harmony with it. 

/ 
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Anothe~ argument which we deem is etteotive is the taot 
that the Amendment contains the following: 

•The general · assembl7 may enaot any lawa 
in aid of but not inoonsiatent with the 
provisions ot this amendment and all 
existing laws inconsistent herewith shall 
no longer remain in force or effect .• 

"" Thereby conceding that the Legialature had the power to enao' 
laws 1n aid ot the amendment and that the amendment itself is 
not self-enforcing in ita entirety and was not independent ot 
and empowered t o ena ot its own laws. ·we think it the amendment 
undertook to give the conservation Commi ssion the power to 
make lawa governing the wild lite ot the state, ·t hat t he lawa 
should have been aet forth and contained inrthe amendment it .. 
self. In other words, enumerated definitely. We deem the 
second paragraph ot the amendment relating to the right of 
eminent domain and the manner in which it is to be exercised, 
to be self-executing. 

The question wheth•r an amendment is aelt~exeouting in 
its entirety is discussed in the case ot state va. Xyle. 166 
Mo. 1. c. 302. as tollowaa 

•There are a number of provisiona in the 
Qonstitution ot this s tate, that are un­
questionably aelt•executing, and require 
no l egialation to put them i n operation. 
The test in auoh oases is, oan the Con­
atitution as amended be entoroed witnout 
th~ aid of legislatlont 'The question 
in every oaae is whether the language ot 
a c onsti tutional provision is addr essed 
to the courts or tht Legislature~ does it 
indicate that it was intended as a 
presen' enactment , complete in ~taelt 
as definite legislation, ·or doea it 
contemplate subsequent legislation to 
oarrr it into efteott Tbia is . to be 
determined ·rrom a consideration both 
ot the l anguage used and ot the intrin•io 
nature of t he provision itselt. It the 
nature and extent of the right oonterr•d 
and ot the liability imposed are fixed 
by t he provision itself, so t hat they oan 
be aeterm1ned by the examination and con• 
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struction of its own terms, and there ia 
no language used indicating that t he 
subject is referred t o the Legislature 
tor action, then the provision ahoUld be 
construed aa · aelt-execut1ng, and ita 
language aa addressed to the courts••. 

In diaouastng 'he Oonstitutional Amendmen's 44 and ~ 
and the Legislature'• right ·to enaot laws in aid thereof, the 
Supreme Court, in the oase of Fahey va. Hackmann, 2~1 Ko. 
1. o. 3?8, said: 

•This 1a a grant of power to the General 
~ssembly not theretofore possessed by it, 
under the l imita t ions in the Constitution 
aa it stood before this amendment. The 
amendment is quite long, but all other 
prov1s1ona therein are aelt-entoroing. 
The amendment might have directed t he 
i ssuance and sale ot these bonds through 
some other agency ot the State, and t hus 
made the whole amendmen' aelt-entorcing. 
It might have made the amount ot the 
issue definite, and interest rate definite, 
and the time of payment detin.ite, and then 
authorised the Board ot Fund Cvmmissioners 
to 1asue. register and sell the bonds, and 
th• State Treasurer to pay to the proper 
parties. The framers, hQwever, did not do 
tnia, but lett 1t. to the General Assembly · 
t o accomplish the purpose of the amendment 
by a legislative act. By t his amendment, 
or rather by the portion quoted above, 
which is found in the first sixteen linea 
thereof, l egislat ive discretion was l ett 
(l) aa to the amount ot the bonda 1asued, 
subject of oourae to ~he limitation of 
fifteen millions, (8) as to the rate ot 
i nterest. sUbject to a limitat ion of five 
per cent, and (3) the time ot payment, 
subject to the limitation ot twenty years. 
It req uired a legislative aot before 
these bonds could be 1ssued or sold. 
But 1 t is urged t hat the mat erial por­
tiona ot the amendment are selt•enforc-
1ng, and that the whole is but a mandate 
from t be framers to t he General Assembly 
to give etteot to the amendment. In 
this connection it will be noted that in 
the middle ot the amendment appears t h is 
sentence& 'The Legislature lhall enac' 
auah laws aa may be necessary to oarry 
into etteot this amendment.•• 
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We are, therefore, of the opinion that Amendmen~ No. • 
itself does not confer upon the Conservation Commission the 
right to make laws governing c ontrol, management, restoration. 
conservation and regulation of fian, game and other wild lite 
ot t his state. 

II. 

"Would a statute enacted by the legiala• 
~ure which undertook to provide suCh 
regulations be valid under the oonsti•u­
tion as now amended?' 

The above question must be considered from the standpoin~ 
of the Legislature delegating powers to makt lawa to a commission. 
In the decision ot Merchants Exchange vs. Inott, 212 Mo. 617, 
the court makea this statement' 

1 The General Assembly cannot delegate 
legislative power, The +aw-making power 
must remain wher• the Constit~tion places 
it• • 

... 
Cooley on taxation, Vol. I. page 224, also en•nciates 

t his principle in the foll owing language& 

'One ot the settled maxims in constit~ 
tional law 1s, that the power conferred 
upon the legislature to make laws cannot 
be delegated by that department to Any 
other body or authority • there it must 
remai~; . and by the constitutional agency 
alone the laws must be made until the. 
const1 tut1on 1 ta,l.t 1s changed. The 
power to whose Judgment, wisdom, and 
patriotism this high prerogative has 
been intrusted cannot relieve itse1t 
of the responsibility by choosing other 
agencies Upon which the power ahall be 
devolved, nor can lt aubs~itute the Judg~ 
ment. wisdom, and patriotism of any other 
body for these to which alone the people 
have seen fit to confide this sovereign 
trust,• · 

We are, therefore, ot the opinion that such a atatut•, 
1as mentioned in your question, would not be valid. 
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III. 

1Does the &IIW!tndment authorize the oom­
~ission to determine who shall buy 
licenses to hunt, tiah, trap or other­
wise take an~ retain w1ldlite t 1 

The above question i s closely related to questiqn II, 
answered supra, and in R. s. Mo. 1929, with amendments now 
oon*ained in the l aw with reference to licenses . The r ight 
to delegate the making ot auoh laws to boards and commi ssions 
is discussed by Cooley on t axation in Vol~• 1, page 231, as 
follows: 

1 Boards and commissions now play an important 
~art in the administration ot our l aws. 
The gr eat social and industrial evolution 
ot ~• past century, and the manr demands 
made upon our legislatures by the in­
creasing complexity ot human activities , 
have made essential the creation ot 
these administrative bodies and the de• 
legation to them ot certain powers. 
Though legislative power can not be 
de~egated to uoards and commission, 
the legislature may delegate to them 
administrative functions in carrying 
out the purposes ot a atatute and 
~arioua government al powers tar the 
more efficient administration ot the 
lawa.• 

~ 

In thia connection, we are ot the opinion that the Legie-
l ature could empower the Conservation Commission to make all 
reasonable rules and regulations in the administration and en-
forcement ot the law relating to license•. · 

IV. 

tt under the terms ot the amendinent will 
~he legislature or the commission deter­
mi ne and fix t he amount ot t ees t or auoh 
11censeat• 

In vie~ ot our conclusions relating to· your Question• I, 
II and III, this question must again be treated from the 
atandpoint aa to whether or not the Legislature oan delegate 
sucn a power to the Commission. Havi ng heretofore held that 
the amendment itself did not give the Commisaion power to 
make its own laws, it would naturally include fixing the 
tees, but having held in queation III that the Legialature 
could empower the Commission to make reaaonable rules an4 
regulations, we must further cons ider this question from the 
standpoint as to Whether or not the •determining and fixing 
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the amounts of tees tor such licenses", ia a rule, regulation 
or a law. The following principle ot law governing the power 
ot the Legislature to delegate which we think di•tinguiahes 
between delegating the power to make a law and to. power to 
determine facts is ~uoted approvingly in the case of Field 
v•. Clar~. 143 u. s. 649: 

1The Lesi•lature can not delegate it• 
ponr to make a law; but it can make 

; a law to delegate a 'power to dttermine 
some tact or state of things upon 
Which the law makes, or intends to 
make, its own action inde~endent. To 
deny this would be to riop the wheel• 
ot government. There are many things 
upon which wise and useful legislation 
must depend, which can not be known to the 
lawmaking power, and must, therefore, 
be a subject ot inquiry and determination 
outside ot the halls of legislation.• 

In the decision of Wyatt vs. Board ot Health, 200 Mass. 
474, the power ot the Legislature delegating authority to 
administrative board• to change a general law is discussed 
as fol l ows: 

1 The legialature can not delegate author­
t-ty to an administrative board to change 
a general law tor all the people ot the 
commonwealth, where 1t has no local or 
·special re.aaon tor aeeltkng the aid ot 
such a board. • 

In the deciaion ot W1ohita Railway Company va. Public 
Ut1lit1ea Commiaaion, 260 u. s. 48, the court decides to ~he 
ettec' that the delegation of power to a board must be con­
tined to determine finding ot facta: 

1 In creating an adminiatrative board to 
•PP17 to the detaila ot rate aohedulea 
the regulatory police power ot the ltate, 
the legialature, to prevent ita being a 
pure delegation of legialative power, must 
enjoin upon it a certain courae ot pro­
cedure and certain rules of deciaion in 
the performance ot lt. tunotion. It the 
board ia required, as a condition prece• 
dent to an order, to m&ke a finding ot 
facts, the validity of ~~ order ,~st 
rest upon the needed tinl1ns.• 
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In the decision ot Merchants Exchange vs. Xnott, 
212 Mo. 1. c. 640, the Supreme Court ot Missouri diacuased 
and distinguishes between a law and a rule as follows: 

•Legislative power in Missouri is, there­
tore, lodged with t he General Assembly 
and not elsewhere except &a to such ot 
it as may be delegated under the provi­
sions of that instrument--tor instance 
to cities in matters ot local concern. ~ 
Briefly, legislative power is the power·~­
to make lawa. What is a lawt 'Municipal 
law,1 aays Chancellor Kent, 1 ia a rule 
of civil conduc~ prescribed by t he 
supreme power ot a State.' (lKent com. 
(14 Ed.), 447.) That definition is part ot 
Sir William Blackstone1 a, which adda, 
'commanding what is right and prohibiting 
what is wrong.' In his notes to Black­
stone (1 Sblrswood 1 a Blk. Comm., p. 44) 
Judge Sbarawood defi nes a law to be: 
1A rule ot civil conduct prescribed by the 
~upreme power in a State, commanding what is 
to be done, and prohibiting the contrary. 
* * * * * * * * * * * ** Measured by the 
foregoing definition ot law, oan the statute 
.standt We think aot. W• are ot opinion 
that the power to bind and loose, to in­
augurate or suspend the operation ot the 
law, to say when and where it is law ia 
ot necessity an inherent and integral 
part ot the law-making power, not to be 
delegated to, and wielded by, any commis­
sion. True, the act was passed by the 
General Assembly, approved by t he Chief 
Executive and stands published as authen­
ticated l aw, but to all intents and purposea 
it is only a barren ideality, having such 
lite as 1s thereafter breath_. into it 
from an unconstitutional aource. No . 
Mi ssourian may know whe~er it appliea 
to him or his concerns, as a rule ot civil 
conduct, or will ever apply until . in the 
opinion' ot the commi ssioners it 1mar 
bet considered neoessar.r•. · 
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•~e ~eneral Assembly may not clip it­
eelt of one iota ot its lawmaki ng power 
by a voluntary delegation of any element 
ot it--by p~tt1ng its constitutional 
frerogatives, its conscience and wisdom, 
into commission.' On this point Judge 

Cooley says in a.n ott quoted passage 
(Cooler• s C0 nst. Lim. (6Ed.) • 137): 
'One of· the settled maxima in constitution­
al law is. that the power conferred upon 
the Legislature to make laws can not be 
delegated br that department to any other 
body or authority . Where the sovereign 
power .of t he State has located t he author­
ity, ther5 it must remain; and by the con­
stitutional agency alone the laws mu st 
b,e made until the Constitution itself is 
ehanged. The power to whose judgment• 
wisdom, and patriotism this high preroga• 
tive haa been intrusted oan not ~lieve 
itself of the responsibi~tr by choosing 
other agencies upon whi~h the power -ahall 
be devolved, nor can it substitute the 
Jud gment-, wisdom and patriotism of any 
other body for those to which alone the 
people have seen fit to confide this eover-. 
eign trust.•• 

we think the decision in the Knott case is further 
applicable to the point under discussion, 1. o. 6 .. , a s 
follows: 

•Again, it 1 s argued by the At .torner 
General that a class of oases holding 
that, while a Legislature cannot dele­
gate ita power to make a law, ret 1t 
oan make a law to delegate a power 
to de,ermine some tact or state ot 
th1nls upon which the law makes, or in­
tenda to make , ita own action depen4, 
sustains the oo ., st1tutional1ty of t h• 
present statute. 

Many cases attest the soundness of the 
propoait~on that the Legislature in 
making a law oan del egate a power auoh 
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• as Just indicated. For instance, Crowley 
v. Christenac, 137 u. s. 86; Locke'• 
Appeal, 72 Pa. St. 491; Land & Stook Co. 
v. Miller, 170 Mo. 263. See, also. 
authorit1ea oited, aupra, in this para• 
graph. But the power d~legated to the 
oommiesion ·by the Aot ot 1907 is not 
the power io determine a taot. It is 
the wholeaale. unregulated power to say, 
in trfeot, there shall be an operating 
law or no law, to any where the law 
shall operate, on whom and when. ThiS 
phase ot t he case, having been heretofore 
tully developed, needs no further attention, 
beyond saying that no man in Missouri 
~olde hie property or rights, subjeo• to 
the unregulated discretion ot any other 
man.• 

• We are ot the opinion that the amendment. does not now 
give the power to the Conservation Commission to determine 
and tix the amount ot tees tor license s (auoh teea are now 
fixed by the Legialature, under aeotion 826•, R. s. Mo. · 
1929)j that the legislature could not delegate to the 
C mmi ssion power · t o tix the amount ot teea, aa thia would 
e2ceed delegating to a board or oommiasion the power to 
make rulea and regulation& and would delegate t o such board 
the power t o make a law. In some inatanoee, boards are 
empowered t o fix tees, but t here must be a regulated power 
and not an unregulated power. To permit the Conaervation 
Commission to fix the tees without limitation or without 
regulation would be to grant the bonservat1on Commission 
a r oving commission t o determine •ho shall or shall not be 
liable to purchase licenses; to place a greater license tee 
on one aeotion ot t he atate than on another; in taot, to 
place exorbitant license teea. This, we think, the amend• 
ment has not done and t he Legislature could not do. 

v. 
1Doea the amendment ·dedicate to the ex-

• 



Mr. ~ . Sydney Stephens .. 13- february 5, 1937 

elusive use of the commission tor the 
purposes for Whi ch it was created the 
fees, monies and funds arising from the 
ccllect1ons of suoh tees and from the 
transactions of the commi ssion! If it 
does. will it be necessary tor the legis• 
l at ure to appropriate suoh tees t o the 
uae of the commission!• 

The nexi to t he l ast paragraph ot Amendment No. 4 
relates to the fees and funds arising from the operation 
and enforeemeni of the fish and game laws under t he Con­
servation Commission. The paragr aph is as followsl 

"The fees, monies. or funds arising 
from the operation and transactions 
ot sa id Commission and from the appli• 
oation and the administration ot the 
laws and regulations pertaining to 
the b1rd, fish, game, forestry and 
wild lite resources ot the State and 
from the sale ot property u~ed tor 
eaid purposes, shall be expended and 
used by said C0 mmission tor the con­
trol, management, restoration, con­
servat ion and regulation of the bird, 
fish, g~e, forest ry and wild lite re­
sources of the State, including the 
purchase or o~her acquisition of pro­
pertr tor said purposes , and tor the 
administration or the laws pertaining 
t hereto and t or no other purpose.• 

... 
Tbis portion of the amendment we construe as a mandate 

to the Con~ervation o0mmission to apply and use all teea. monies 
or funds coming into 1ta hands tor the control, manageaent, re• 
storation, etc., of the fi sh, game, torestrr and all wild life 
resource s of the state, the same not to be used tor anr other 
purpose. In 1g33 , the Legislature , Laws of 1g~3. page 416, 
passed an Act to the effect t hat ' 

•All tees, funds and moneys from what­
•oever source received by any department, 
board, bureau, oommiesion, institution, 
official or agency of t he state govern­
ment b7 virtue of any law or rule or 
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regulation made in accordance w1 th any 
l aw. shall, by the otticial authorized 
to receive same, and at stated intervals, 
be placed in the state trea·sury to the 
oredi~ ot the particular ourY.ose or tund 
tor which collected, an3 IL.~-U be subject 
to appropriation by the General Assembly 
for the part1eular purpose or tund tor 
whiah collected during the biennium in 
which collected and appropriated. The 
unexpended balance remaining in al l suoh 
funds (excep' such unexpended ba l ance 
as m&f rema1n in any fund author~zed, 
collected and expended by virtue ot the 
provisions ot the Constitution of this 
State), shall at the end of the biennium 
and atter all warrants on same have been 
disCharged and the appropriation thereot 
ha s lapsed, be transt.erred and placed 
to the credit ot the ordinar.r revenue 
fund ot the state by t he state treasurer.• 

'"' s ection 8304, R. s. Mo. 1929. relates to the dispoeition 
ot t he tees under the fian and game laws as now in force , said 
section being in part as foll ows& 

"All moneye s~nt to the state t .reasure~ 
1n payment of· licenses issued under the 
provisions of t hi s article, shall be ~et I 
asi de by the state treasurer, and lhall 
constitute a fund known, as 'the state , 
game protection fund, tor the paymen• 
ot salary of the state game and fish 
oomm1ssioaer, and his ottioe and other 
necessary expenses. For the payment 
of deputy game and fish commiss ioners. 
and their necessary expenses; ala~ the 
buying. Shipping, keeping, pr~pagatirtg, 
and preserving ot game and fish. The 
liability of the state t or per die~ 
sa laries and expenses, ot deputy game 
oomm1sa1onera appointed under this 
chapter or otherwise, and ~or all other 
services and expense• incurred for any 
purpose, or in consequence ot this 
chapter shall be 11m1 ted to the amount 
ot moneys in the state game protection 
fund, .and in no event shall the state 
pay out any auch salaries or expenses. 



Mr. E. Sydney Stephana - l~ .. Februarr 5, 1937 

or be liable in any way therefor. except 
to tne extent of suoh game protection 
fund and any oont~act, express or implied, 
ot the state game and fish commissioner 
to the contrary notwithstanding. * * * ••. . , 

• We think that the paragraph in Amendment No. "• quoted 
supra, relating to the fees, the tees should be paid into the 
state treasury and appropriations made by the L•gislature as 
ia -the usual custom beoauae the paragraph quoted supra doea 
not state t hat the funds shall rema in in the banda ot the 
Conservation Commission. nor doea it state tnat t he tund shall 
stand appropriated without &n1 action by the Legislature. 
In other words, that portion ot the amendment relating to 
tees and monies does not contlict w1th Section 1 of the Laws 
ot 1933, page ~1&, nor is not in direct contlict with Section 
8304, quoted supra. 

VI. 

MWould it be valid under the conatitution 
as now amended tor the legislature t o enac~ 
a law declaring that the amendment, the 
itatutes remaining in torce as not being • 

. inconsis tent with the amendment and the 
regulations promulgated by t he commission 

. shall be the law ot the state relating to 
the control, management and regulation 
ot the bird, fish, game, forestry and 
wildlife resources, and t hat any violati~n 
thereof will be a misdemeanor and punish­
able as eucht 1 

, 

In view ot our opinion regarding t he first t our queationa 
which you have submitted, we are ot the opinion t hat it would 
be valid tor the Legislature to declare that t he a mendmen•• 
the atatutes .now in force not inconsistent with the amendmen• 
and the regulations promulgated by the Commission oot arbitrary, 
or exceeding the power given to thl Conservation Commission 
by t h e amendme nt to be the laws of th' state relat~ng to the 
control, aanagement and regulat i on or th e f i sh , game and wild 
lite resources. In tact, we think that that situation now 
exiats even though no such atatute be passed by t he Legialature, 

VII. 

. 

•would suCh a atatu~e in your opinion 
provide the commission with authority 
to carry out ita functions as provided 
in the a mendmentt• '

. 
.' 
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We t h ink a statute. as ment ioned 1n your question No . 6 
would provide the Commission with authorit y to oarry out its 
dutiea as provided 1n the amendment. In view ot our answer 
to your question No. 8, a mere omnibus statute oontaining the 
matters contained in question No. 6 would not inorea ae or d1m1n1ah 
the powers ot the Conservation Commission whioh it would have 
irrespective ot suoh a statute. · 

APPROVED : 

J • :a:. TAYLOR 
(Aot1ng) Attorney General. 

ON:RT 

Respeottully submitted 

OLLIV~ W. NOLEN 
Assistant Attorney General. 


