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STATk BOARDS: Right of State Auditor to issue warrants for rent
and stenographice help for the following Boards:
Nurse Examiners, Optometry, Osteopathy, Barbers,
Embalming, Chiropractic Examiners, Dental Examiners,
Lccountyaney and Pharmecy.

December 31, 1937

do |FILED

Hon. Forrest Smith R —"4

State Auditor
Jefferson City, Missouri

Dear Sir:

This office is in receipt of your letter of
November 30, 1937, in which you make the following re-
quest for an opinion:

"It hes been the custom for

many years for various Boards to
employ a stenographer and pay
rent and the azpropriatlon bills
have made provisions for the pay-
ment of these two items.

"I would like to have an opinion
as to whether or not I can legally

.~ pay for a stenographer and rent out
of the appropriations mede to the
following State Boards: Nurse Lxam-
iners, Uptometry, Osteopathy, Barbers,
Embalming, Chiropractie Examiners,
Dental sSxaminers, Accountancy and
Pharmscy."

In order for you to honor requests. for payment
for office rent and stenographers of the various
Boards mentioned in your letter, two situations must ex-
ist, viz: (1) The perticular Board requesting such
payment must have the authority to rent offices and em-
ploy a stenographer, and (2) there must be a fund
appropriated for such purposes, agalnst which you can
draw your warrants. If elther of these situations does not
exist, you cannot pay these items.
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Since your request for an opinion refers and re-
lates to a large number of Boards, all created by separate
legislative acts, we shall look to some general principles
of law appliecable to the guestion at hend, and then pro-
ceed to discuss eaech separate Board in the light of the
legislative acts creating and governing it.

If the Boards inquired about have the power to
rent office rooms and employ stenmographers, sueh power
must be bottomed upon the statutes by which they were
created and are governed, and such statutes must grant
such power, either by express words or necessary impli-
cation. In discussing a very similar question, the court
in the case of State ex rel. Bybee v. Hackmann, 276 MNo.,
l.e. 116, sald:

"That question simply stated is

this: Has the State Board of LEqual=-
ization authority under the law to
employ a stenographer at the ex-

pense of the State? If sueh Board

of lgualizatiqn (hereinafter for
brevity, called simply the board)

has any sueh authority, this author-
ity mmst be bottomed on some statute.
For it is fundsmental that no officer
in this State can pay out the money

of the State except pursuant to
statutory authority authorizing and
warranting such payment. (Lamar Twp.
Ve m' 261 Mo, l?lc) But it 1is
also well settled, if not fundamental
law, that whenever a duty or power is
conferred by statute upon a publiec
officer, all necessary authority te
meke sueh powers fully efficaelious, or
to render the performence of such
duties, effectual, 1s conferred by
implication., (Hannibal, ete., Rail-
road v. Marion Co,, 36 lo. 303; Valker
v. Linn Co., 72 Mo. 650; Sheidley v.
Lyneh, 95 Mo. 487.) 3o much being
true it is urged that since the statute
which defines the duties of the board
provides that it may "take all evidence
it may deem necessary,' it follows by
necessary implication that a steno-
grapher may be employed to take and
transceribe the evidence which the
board deems necessary to be taken. Ve
think this contention must be sustained.” -
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Again in the case of State ex rel. Bradshaw v,
Hackmann, 276 Mo., l.¢. 607, the court, in pessing on a
similar question, quoted with approval a portion of the
foregoing peragraph from the Bybee case, supra, and added:

"Under this rule we perforce must
look to the statutes which created
the office of Warehouse Commissioner
end whieh prescribe his duties for
authority to meke our writ peremptory.
If we find no such authority, either
express, or which arises from such
necessary implication as is above
defined, it is manifest that we are
without power to compel respondent

to audit relator's expense account
for expenses incurred by him in going
to and returning from Weshington."

Likewise, in the case of In Re Sanford, 236 Mo., l.c. 692,
the court reiterated rules of construction of statutes which
will serve us in snalyzing the statutes relating to the sub-
ject at hand in the following language:

"(e)s There is & familiar rule of
statutory construction which fits
this case like a glove fits the hand,
nemely, That when a power is given by
statute, everything necessary to make
it effectual or requisite to attain
the end, is necessarily implied.
(Citing authorities).

"It is also a well settled rule of
construction, that where a statute
contains grants of power, it 1s to be
construed so as to include the authority

to do all things neces to accomplish
the object of the grant. (Citing
authorities).”

In line with the foregoing rules, the court held in
State ex rel. v. Speer, 284 lio. 45, that where a county 1is
vested by express grant with power to incur an indebteduness
to erect a courthouse, such express grant of power by
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implication embraces the authority to nurchase a site for
the building out of the proceeds of such indebtedness; and
in the case of Hudgins v. Consolidated School Distriet, 312
Mo. 1, the court held that where by express grant a school
district, after necessary vote c¢f the people, has the right
to erect a school building, it has by necessary implication
the right to furnish such school building, since the object
of the express grant, to-wit, the erectiom of a new building,
would be defeated if the distriet could not furnish and
equip the building.

The foregoing rules apply more particularly to the
first phase of our problem, viz, the determination of
whether the particular Roards have power to rent office
rooms and employ stenographers.

Approaching the second phase of our problem, viz,
whether there has been an appropriation for payment of the
particular items inguired about, we must start with the
premise that an appropristion by the legislature is necessary
before any expenditure can be made of the funds credated for
these particular Boards. State ex rel. Kessler v. Hackmenn,

904 lio. 453.

The rule as to when a claim ageinst the State should
be paid wes laid down in the case of State ex rel. Buder v,
Hackmenn, 305 ko., l.c. 351, wherein it wes said:

"Before the State can be held liable
for the payment of a fee or expense
ineurred in its behalf, the person
or officer claiming such fee or ex-
pense must be eble to point out the
law authorizing such payment."

Appropriation laws are to be construed by the same
rules as other legislation. 7The rule has been stated thus

in 59 C.J., pera. 401, peges 262-263:

"in appropriation law 1s to be con-
strued under and by the same rules as
other legislation. Vhere the in-
tention of the legislature is plain
and obvious, there is no room for
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Judicial construetion of an ap-
propriation. They are to be con-
strued without liberality towards
those who c¢laim their benefits; but
are not to be construed so strictly
as to defeat their manifest objects.
The language is to be presumed to
have been used in its natural and
ordinary meaning, and not to be given
a forced and unnatural construction.”

Artiele X, Section 19, of the Constitution of
Missouri, after providing that expenditures can be made
only after appropriation by law, provides as follows:

"and every such law, making a new ap-
propriation, or continu or reviving

an appropriation, shall d g&ins;i

spec If‘%ﬁ appropriat an i_hg

bject ft IE a ed;
T not be mﬁiﬁm Tefer

an t sh
to any other law to fix such sum or

object.”

In the case of State ex rel., luder v, Hackmann,
supra, the court had before it the question of whether the-
assessor should be allowed clerk hire, and the only basis
for the c¢laim for sueh allowance was a statute which pro-
vided that the assessor should be allowed his necessary
expenses., In denying the claim for clerk hire, the court

(l.e. 351) seid:

"The words 'he and his deputles shall
be entitled to receive their actual
necessary expenses incurred in the per-
formance of their duties,' fall far
short of constituting clear and satis-
factory authority for the payment by
the State of clerk hire for assessors.”

It must be borne in mind that even though the ap-
propriation acts may in some instances indicate the leg-
islature had in mind some of the expemnditures inquired
about, yet the language of an appropriation act is not con-
clusive on the courts as to the power of the legislature to
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to appropriate money. State ex rel. Bradshaw v, Hackmann,
Hupl‘a L] '

Again in the Bradshaw case, supra, the court,
after discussing what might be impliedly necessary for
the officer under discussion to do in the discharge of
his duties, (l.c. 611) said:

"If so it be that the crying
exigencies brought about by a

World War unforeseen and undreamed

of when the act in question was
passed had so altered natiomal and
domestic conditions when the trips

in question were made as to meke it
ebsolutely necessary and praiseworthy
for the relator to incur the expense
in controversy in the first and
second counts, we are yet forced, how-
ever much the situation mey appeal to
our personal sympathies, to relegate
this phase of the case to the Legis-

lat:’:i-a%%ﬁﬁgfgfﬁéfbt e ises is
oI on &y exis %ﬂ E.ﬁin.
TEeaNa L

et g

From the above authorities, we conclude that the
Boards inguired about do not have the power to rent of-
fice rooms or employ stenographers, unless the statutes
creating them and governing them grant such er either
by express language or by necessary implication, and that
such powers, if not expressly granted, cennot be implied
unless it is evident from the language of the statutes
that the proper exercising of the powers expressly
granted would make certain other powers indispensible
end a denial of such other powers (not expressly granted)
would render ineffectual the powers expressly granted.

With the foregoing premises before us, we must now
look to the statutes creating and governing each partic-
ular Board inquired about in order to answer your inguiry

specifically.
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BOARD OF NURSE EXAMINERS

The statutes oreating this Board and governing its
activities are found in Chapter 100, R.S. Missouri, 1929.
From a careful reading of these statutes, we are unable to
find where this Board is by express language directed, re-
quired or empowered to rent an office or to hire a stemographer,
The next question is, is such power granted this Board by neec-
essary implication? Seeotion 13480 provides that the Board
shall meet at sueh place as it may select, and Section 13481
provides that the Board shall meet twice each year to hold ex-
aminations for nurses at such times and places as it may
determine. All the duties enjoined upon the Board by Sections
15482 and 15483 could be and probably are discharged at meet-
ings of the Board, which by Sections 13480 and 13481, it may
hold at any place and at anytime it may determine. éootion
13484, which provides compensation of the Board, merely con-
templates that the Board members will perform their duties at
irregular times and in different places, None of the duties
of the Board necessarily requires & permanent office.

The secretary is required to keep records and registers,
make reports and perform all duties customarily inecident to
.such office, and we may assume from reading these statutes that
the work of the secretary is extensive.

From reading these statutes, however, we do not be-
lieve that it can be said that the objects for which the Board
was created would be defeated or its express powers rendered
ineffectual unless it could rent offices and employ a steno-
grapher, To be sure, the work of the secretary would be
facilitated, no doubt, by having the services of a stenographer
at her commend, but the legislature has imposed certain pre-
scribed duties upon the secretary and it did not see fit to
authorize the employment of a stenographer. Even though per-
formance of the duties prescribed by the legislature for the
seeretary would work a hardship om her, it is not the province
of the judieial branch of the government to read in the
statutes what the legislature omitted therefrom. A8 was said
in State ex rel, Buder v. Hackmann, supra, l.ec. 351:

"The argument of hardship and that
an officer should not be compelled
to ineur a financial loss, in per-
forming the duties incident to his
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office, cannot be considered by

the courts in passing upon the rights
of relator, as fixed by the statute.
Failure to provide a salary or fee

for a duty imposed upon an officer by
law does not excuse his performance

of sueh duty. (State ex rel. v. Brown,
146 Mo, l.c. 406,) It may be that an
assessor actually sustains a finaneial
loss in the performance of his duties
under our State Income Tax Law, But
such fact is for consideration by the
Legislature, and not by the courts,"

Therefore, we find no authority in the statute for this
Board to rent office room nor do we find any appropri-
ation for remt, There is an appropriation for "general
expenses™ of this Board, but the constitutional pro-
vision above guoted requires appropriation acts to dis-
tinetly specify the objeets for which the appropriation

"is made, While the term "general expenses” is rather
broad and would inelude numerous items of exgense,
whieh naturally fall under that term if those items were
authorized to be incurred by the Board, yet we do not
think this term e¢an ineclude office remt in the light of
the statutes governing this Board.

Reference to Seetion 6, page 92, Laws of 1937,
of the appropriation act for this Board shows that en
item was included for salary of a stenographer, but as
heretofore stated, the statutes creating and governing
this Board do not authorize the employment of & steno-
grapher, As shown by authorities above guoted, an appro-
priation aet is not coneclusive on the courts as to the
power of the legislature to appropriate the money. In
other words, we understand the rule to be that if the
legislature has not granted the power to a Board to do a
thang, the act of a subseguent legislature in setting
aside a sum for the doing of that thing will not supply
the power, otherwise lacking, to do the thing.

It should be observed, however, that this Board
is required by statute to hola certain meetings at such
places as it may choose, among which lootingp are tholo
to conduct examinations ar applicants for license and to
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hear charges against persons holding licenses. Ve think
that where the law has specifically required the holding
of such meetings the Board by mlioatgoa has the power

to provide places for such meetings and, therefore, could
rent roome# temporarily for such purposes. In this par-
ticular, we think the appropriation for general expenses
would be sufficient to cover rent on rooms rented tempo-
i“m for the purpose of holding the meetings required by
awe

CONCLUSION

From the foregoing reasoning, we must conclude that
you cannot lawfully draw warrants against funds appropriated
for the Board of Nurse Examiners to pay for rent for office
rooms or for salary of a stenogrepher, but that you can
lawfully draw warrants against such funds to pay for rooms
or quarters temporarily rented for the purpose of holding
the meetings required by Sections 13480, 13481, and 13482,
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BOARD OF UPTOMETRY

The statutes creating and governing this Board are
found in Chapter 101, R.5. Missouri, 1929, There is no ex-
press power granted this Board to establish en office, and
from reading this chapter we cannot conclude as a matter of
law that the work required of this Board would be rendered
ineffectual if it could not rent offices, ¥Furthermore,
there has been no appropriation made for payment of rent
for offices of this Board.

By Section 13500, this Board 1s required to hold at
least four meetings each year, one of which must be held in
St, louis and one in Kansas City. In view of the authorities
heretofore cited and following the reasoning outlined in the
discussion relative to the Board of Nurse Examiners, we must
" conoclude that the Board of Cptometry has the implied power to
rent quarters temporarily for such meetings. COtherwise, the
power conferred and duty enjoined upon the Board in this re-
gard could not be exerc¢ised and performed

While there is no specific appropriation for remnt
yet there is an appropriation for "general expenses (Section
6, page 93, Laws of 1937), and we think this appropriation
sufficient to cover rent of temporary quarters engaged for
the meetings of the Board.

It should also be observed that by Section 15498
this Board 1s granted power to "take testimony in all matters
relating to its powers and duties™, and by Section 13509,
it is required to hold public hearings on various matters.

In line with the authorities heretofore cited and especially
the authority of the case of State ex rel. Bybee v, Hackmann,
supra, we must conclude that this Board has the implied power
to employ & stenographer whenever it is deemed necessary and
proper by the Board to transeribe testimony in connection
with the hearings held by the Board., Lxamination of the
appropriation act for this Board shows that there is an item
designated "salary of a stenographer®, and in view of what
we have said as to the power of the Board in this particular,
we think this item of appropriation 1s sufficient to cover
the salary for a temporary employment of a stenographer
authorized as aforesaid.
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CONCLUS ION

In line with the authorities cited and by the same
reasoning followed in the discussion relating to the Board
of Nurse Examiners, it is the opinion of this department
that you cannot legally draw warrants against the funds ap-
propriated for the use of the State Board of Optometry to
" pay rent of office rooms nor for the salary of a regular
stenographer, but that you can draw warrants against said
funds to pay for rent of quarters temporarily engaged to
hold meetings of the Board, allowed and required by Section
13500, R.5, Missouri, 1929, and that you can draw warrants
against such funds to pay for services of a stenographer
employed to take testimony at hearings held by the Board.
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BOARD OF OSTEOPATHIC REGIS TRATION
AND LXAMINATION

The statutes governing this Board are found in
Chapter 102, R.S5, Missouri, 1929. By Section 13517, this
Bo:rd is given blanket power to inecur “all expenses proper
and necessary.in the ogig%on'gg,aa d Board to discharge
its duties undé; and enforce It would seem,
therefore, that this Board under this broad grant of power
would have the right to rent office rooms and to employ a
stenographer,

Exemination of the appropriation act for this Board
(Section 21, page 100, Laws of 1937) shows that no specific
appropriation has been made with which to pay rent., This
section of the appropriation act does provide as follows:

"D. Operation:
General expense: including communi-
cation, printing and binding, travel
and other general expense and lMaterial
and Supplies: consisting of stationery
and office supplies insurance and prem-
1“03‘0“'....0.o.c.ootlilnsoo'oo.

In view of the broad powers granted this Board by
Seetion 13517 to incur expense, we think the appropriation
for "general expense" is sufficiently broad to cover reant.
The said appropriation act specifically provides for the
salary of a stenographer.

CONCLUSION

It is, therefore, the opinion of this department
that you can issue warrants against the funds appropriated
for the use of the Board of Usteopathiec Registration and
Examination to pay rent and to pay the salary of a stenographer.
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BOARD OF BARBER EXAMTINERS

The statutes governing this Board are round in
Chapter 103, R.S. Missouri, 1929. Section 13524, as
amended (Laws of 1935, pago 191) specifically empowers
this Board to establish headquarters at such place in the
State as 1t may choose and to employ a stenographer whose
salary is limited to $100.00 per month. Section 13525
directs the State Auditor to issue warrants monthly for the
"payment of the salary, office and all other necessary ex-
penses of sald Board". Zxamination of the appropriation act
relating to this Board (Sectiom 2, page 90, Laws of 1937)
reveals that there has been a definite appropriation for the
salary of a stenographer, Said appropriation aet also pro-
vides as follows:

"D. Operation

General expense; ineluding commun-
ication, printing and binding;
insurance and premium on bon
traveling expenses and other
general expense, and material and
supplies consisting of stationery
and office supplies . . . . . « « . $14,000.,00."

In view of the fact that the statutes governing
this Board direect it to establish headquarters at any place
in the State it chooses and directs the State Auditor to
issue warrants monthly for the "payment of salary, office
and other necessary expenses of said Board", we are of the
opinion that the apgropriatioms above quoted is sufficiently
broad to cover the item of rent.

CUNCLUSION

It is, therefore, the opinion of this department
that you can 1asus warrants against the funds appropriated
for the use of the Board of Barber Examiners to pay rent
and the salary of a stenographer, said salary not to exceed

$100.00 per month.
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BOARD OF EMBALMERS

The statutes governing this Board are found in
Chapter 104, R.S5. Missouri, 1929. By these statutes, this
Board is only required to meet once each year., There is
nothing in said chapter (104) whiech would indicate that the
Board is glven power to rent offices or employ a stenographer.
The only expenditures it is allowed to make are for cxpenses,
salary and per diem of members of the Board (Section 13542),
and after payment of these expenses, the surplus, if any, must
be turned over to the State Treasurer to be credited to the
Publie School Fund.

CONCLUS IO

It is, therefore, the opinion of this department
that you canunot issue warrants against funds appropriated
for the use of the Board of Embalwers to pay rent or salary
of a stenographer. '
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BOARD OF CHIROPRACTIC EXAMINERS

The statutes governing this Board are found in
Chapter 105, R.S5. Missouri, 1929. There is no provision
in these statutes which authorizes the Board to establish
an office or employ a stenographer. In Seetion 13554 a
reference is made to the prineipal office of the Board,
but we do not think this amounts to a grant of power to
the Board to establish an office.

However, this Board has power to meet at such places
as it may select and must hold hearings on various matters
and we nust conclude that the Board could temporarily rent
quarters for such meetings and hearings.

CONCLUSION

It is, therefore, the opinion of this department
that you cannot issue warrants against the funds provided
for the use of the Board of Chiropractic Examiners to pay
for rent of oifices, except rent on quarters temporarily
engaged for meetings of the Board, and that you cannot issue
warrants against such funds to pay for stenographic help.
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BOARD OF DENTAL EXAMTINERS

The statutes governing this Board are fouand in
Chapter 106, R.5. Missouri, 1929. From a careful resding
of these statutes, we do not find where this PBoard is em-
powered or required to establish an office, nor do we find
that the appropriation act (Section 10, page 94-95, Laws of
1937) makes any provision for rent., However, this Board is
authorized to meet at such places as 1t.may select and is
required to hold hearings on certain matters,and by the
reasoning heretofore outlined in discussiang other Boards,
we must conclude that this Board could rent temporary quarters
to hold its meetings and hearings.

Section 15568 requires testimony at certain hearings
to be preserved and transeribed and Section 13573 authorizes
the Board to employ and pay all necessary clerical services
when, in their opinion, same is necessary. Ve think these
two sections authorize this Board to employ a stenographer
whenever they deem suc¢h employment necessary. Reference to
the appropriation act relating to this Board shows that there
is an item which inecludes extra stenographie help.

COLCLUS ION

It is, therefore, the opinion of this department
that you cannot issue warrants against the funds approprlated
for the use of this Board to pay rent, except rent for
quarters temporarily engaged, to hold meetings and hearings
of the Board or members thereof, but that you cau issue
warrants against such funds to pay for stenographic help.
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BOARD OF ACCOUNTANCY

The statutes governing this Board are found in
Chepter 110, R.5, Missouri, 1929. There is nothing in these
statutes authorizing this Board to rent offices and employ a
stenographer, However, Section 13712 requires this Board to
hold examinations at least once each year at such times and
places as it mey determine, and Section 13715 reguires the
Board to hold hearings before revoking or cancelling any cer-
tificate., By similar reasoning used in discussing other
Boards, we conclude that this Board can temporarily rent
quarters for the purpose of holding examinations and hearings,
and we think the appropriation act (Sectiom 49, page 116,
Laws of 1937) under the heading of "general expense™ would
provide the funds to pay the rent omn such temporary quarters.

CONCIUSION

It is, therefore, the opinion of this department that
you cannot issue warrants egainst the funds appropriated for
the use of the Board of Accountancy to pay rent or the salary
of a stenographer, but that you can issue warrants ageainst
such funds to pay rent on temporary quarters engaged for the
use of the Board in holding examinations &nd hearings.
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The statutes governing this Board are found in

Chapter 94, R.5. Missouri, 1929. From a careful reading
of these statutes, we cannot find any requirement rfor the
Board to establish an office, nor can we say that the
workings of the Board would be rendered ineffectual without
such office. Some items in the appropriation act (Section
4, page 91, Laws of 1937) indicate the legislature of

1937 assumed that the Board would oeccupy an established
office, but as pointed out heretofore, an appropriation
act cannot supply power to a Board to do a thing where
that power 1is not granted by the statutes creating and
governing such Board. As 1s true in the cases of other
Boards, this Board is required to hold examinations of ap-
plicants end hearings on questions involving licenses and
we gust conclude that this Board has the power to provide
Suartors for the use of such meetings. The item of a
general expense"™ in the appropriation act is sufficient
to cover this irregular rent, Section 1315le, page 231,
Laws of 1937, provides for clerks in the secretary's office.
The appropriation aet for this Board specifically provides
for the salary of a clerk,

CONCLUSION

It is, therefore, the opinion of this department
that you cannot issue warrants against the funds appropri-
ated for the use of the Board of Pharmacy to pay rent, ex-
cept rent on quarters temporarily provided for examinations
and hearings conducted by the Board, but that you can issue
varrants against sueh funds to pay for the salary of a
clerk. ;

Respectfully submitted,

HARRY H., KAY
Assistant Attorney General

APPROVLD by:

J.E. TAYLOR
(Leting) Attorney General

HHEK:VAL



