TAXATIONS . PFees and charges paid for privilege of fishing

SALES TAX : are not subject to the provisions of the 2%
Sales Tax Act.
September 23, 1937, !
FlL
Mr, Wayne V, Slankard, /

Prosecuting Attorney
Newton County,
Neosho, lissourl,

Dear Sir:

This office acknowledges receipt of the follow-
ing request from your office dated September 15, 1937:

"A man in this county who operates a
fish farm, has asked me whetlier or not
he should collect and remit sales tax
on his business, The business ls oper-
ated as follows: lie has two or three
ponds in which the fish are kept ard
he allows any person, who so deslires,
to fish in these ponds and charges
them for this privilege, so much per
ineh on the fish caught, I would like
your opinicn on this gquestion,”

In passing upon this question we have considered
the following sections of the 24 Sales Tax Act which we
think are applicable to the subject of your ilnquiry, viz:

Sub=-gsection "b" of Section 2 of sald Act is as
follows:

"A tax equivalent to two (2) per cent

of the amount paid, for admission and
seating accormodations, or fees pald

to, or in any place of amusement, enter-
taincent or recreation, game. and athle-
tic events,”

Relative to definitlons of the term "sale at re-
tall" we find clause "1" of Sub-section "g" of Section 1
of sald Act includes the followings

"Sales of admission tickets, cash ad-
mission, charges and fees to or in
places of amusement, entertalnuent and
recreation, games and athletic events,"
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-In Sube-section "i" of Section 1 of said Act we
find the following in reference to the term "admission”:

"For the purposes of this Act the term
fadmission' includes seats and tables,
reserved or otherwise, and other simli-
lar accommodatlons and charges made
therefor and amount pald for admission,
exclusive of any admlission tax imposed
by tEn Federal Govermment or by this
Act,

From our research upon the question of the Sales
Tax belng applicable to the charge made for fishing, we
find that the 24 Sales Tax Act as applicable to such charges
is simlilar to the provisions of the l1li Sales Tax Act of
Missourl passed in 1935 except that the words "or in" have
been inserted in clause 1 of Sub-section "g" of Section 1
of the Act and in Sub-section "b" of Section 2 of the Act,

By the foregoing Sections and Sub-sections of the
Act, the leglslature imposed the tax upon charges pald to
or in places of recreation, etec, The word "recreation" is
defined by Webster's New International Dictionary as, "re-
fresiment of the strength after toll or diversion", Diver-
sion 1s synonymous with the words amusement, entertaimment,
Enatima, sport, gzeame, play and merriment, and the word
sport" is defined in sald dictionary as same particular
play, pame or mode of amusement such as, fowling, hunting
fishing, rowing, etc, We, therefore, find that if fishing
is taxable under the Act it is because 1t comes within' the
classification of "recreation",

Hext, l1s the charge or fee pald for the privilege
of flshing, one that the lawmakers intended to include with-
in the Act, In construlng sales tax statutes, we find the
following rule lald down 1ln the case of Doby v, State Tax
Cormission, 174 So, 2223

"Sales Tax Statutes must be strictly
construed in consideration of the
coverage and no strained econstruc-
tion may be indulged agalnat the tax=
payer because of the purpose to ralse
needed revenue,”

The same rule has been applled 1in Missourl in the
case of, In re: Estate of Clark, 270 lo, 1., ¢, 362, wherein
Judge Faris J, states as follows:
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"Statutes by which the state taxes
the property of the citizens are to
be strictly construed,”

This rule is not, however, to be followed so
far and so technically as to defeat the intentlon of the
legislature and the same rule has been followed 1n the
case of State ex rel, Ford Motor Company v, Gehner, Clty
Assessor, et al 27, 8, W, (2d) 1. ¢, 3. The Supreme
Court of Missouri in the case of State ex rel, Smith 90,
S, W, (2d4) 405, has held that the sales tax is an excise
tax,

If sald Act by the terms "charges and fees pald
to or in places of recreation®, includes those who particl-
pate in such recreational activities, then it applies to
those who pays for the privilege of taking an active part
in such recreation or sport,

We further find, that under the 1% Act and be-
fore the aforesald amendment, no tax or charge was made for
those taking part in recreational activities and we conclude
that if they are taxable under the 2@ Act 1t 1s on account
of the additions of the words "or in" to the aforesald Sec~
tion of the sald 2% Sales Tax Act,

The leglslature in no uncertaln terms, in clauses
3 and 5 of Sub-section "g" of Section 1 of said Act, stated,
what shall be taxed for the use of certaln services and
things, that 1s, hotel rooms, tourist cabins, telephones,
ete,, but it felled to include those who partlcipate in re-
creational activities,such as fishing,within the definition
of the words "sale at retail", and it also falled in Section
2 of the Act to lmpose a 24 Tax upon the amount pelid by those
participating in recreational activitles for the privilege
of taking part in such activitles, When a leglslature has
spoken in such specific terms 1t ceases to speak in general
terms and only those subjects mentioned within the bounds
specifically referred to can be included in such Act, Author-
ity 25 C, J. 220,

If the legislature had intended to tax those who
participate in recreational activities, such as fishing, up-
on the amount they pay for such privilege, then 1t could
easlly have found appropriate language in which to express
that purpose, By feiling to do so, it Indicated its purpose
not to impose the Sales Tax upon such recreational activity,
We think the maximum "the expression of one thing ls the ex-
clusion of the other" would apply in this particular case,
2326. J. 220; Lexington et al v, Cormerclal Bank, 130 Mo, App.
69z,



Mr, Wayne V, Slankard, -l September 23, 19837.

Further considering the Act and the words "or
in" which were added to the aforesald sections and by
considering the definltion of the word "admission", Sec-
tion 1, Sub-section "i", as "applying to seats and tables,
reserved or otherwise, and other similar cherges made
therefor”, we conclude that the words "or in" were insert-
ed In the 2% Sales Tax Act for the purpose of collecting
a tax on the charge that 1ls maede for reserved seats and
tables within such places of emusement, and after the per-
son is admitted and has paid an admission charge to enter
such .places,

COLUCLUSION

The legislature having failed to embrace within
the definition of the term "sale at retail™ in Section 1
of the Act, those participating in recreational activities,
such as fishing, hunting, ete, or any other activity for
which the participants pay the fee or charge and having
falled in Section 2 of the Act to levy and impose a tex
upon the amount pald for the privilege of entering into
such activity and by strict construction of the Sales Tax
Act, so far as 1t applie: to the aforesald subjects, but
not such a strict construction as to destroy the intention
of the legislature, it is the opinion of this department
that the amount which a party pays for the privilege of
fishing ln lakes, ponds, etc., or for entering into any
other recreational activity as a player, is not subject to
the provisicns of the 2% Sales Tax Act and 1s not taxable
under the Act,

Yours very truly,

TYRE %, BURTOHN
Assistant Attorney General,
APPROVEDS

J. B, TAYLOR
(Acting) Attorney-General.
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