TNG ATTOKNEY: (1) May make and swear to complaint for a
A felony under Section 3467, Re S. 1929
(2) No eivil liability on prosecuting attorney
in event of failure of prosecution by acquittal,

dismissal or otherwise,

September 4, 1937,
!

4-
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.

.onorable Wayne V, Slankard ~<)
Frosecuting Attorney

Newton County
Neosho, Missouri

Dear 3ir: N

This is to acknowledge receipt of your letter of
August 27th, in which you request the opinion of this Depart-
ment as follows:

"I would like to have your opinion
on the following:

"Can the Irosecuting Attorney make
an affidavit charging a pe rson with
a felony before a Justice of the Feace?

"If he does so, and there is no con-
viction, is he mbject to be sued and
is he liable for damages as would be
a private e rsont"”

I.
Can the Prosecut Attorney make
an affidavit char a person
with a felony before a Justice of

e Jeace

In your first question you, of course, refer to the
complaint mentlioned in Section 3467, R, 3, Mo, 1929, 4 Ann,
Statutes, p. 311Q which sectlon provides as follows:

“Whenever complaint shall be made, in
wrlting and upon oath, to any magis-
trate hereinbefore mentioned, setting
forth that a felony has been committed,
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and the name of the person accused
thereof, it shall be the duty of such
maglstrate to issue a warrant reclting
the accusation, and commanding the
officer to whom it shall be directed
forthwith to take the accused and
bring him before such maglstrate, to
be dealt with according to law,

And Section 3503, R, S, Mo, 1929, provides that,

"o prosecuting or circuit attorney in
this state shall file any information
charging any person or persons with

any felony, until such person or persons
shall first have been accorded the right
of a preliminary examination before some
Justice of the peace in the county where
the offense 1s alleged to have been com=-
mitted in accordance with article § of
this chapter. # # # # &"

The filing of the complaint is the initial step in
the prosecution of those charged with the commission of felonies.

Prior to the adoption of Section 12, Article II of
the Missouril Constitution, which was adopted November 6, 1900,
an Information by a prosecuting attorney could not be filed for
a felony but all felonles were prosecuted by indictment of a
grand jury. In answering your question it might be well to
trace the history of the word "complaint" as used in Section
5467, supra, and as it has been used in connection with the
prosecution of félonles,

By the General Statutes of 1865, Chapters 208-209, on
"Arrest, Examination, Commitment and Trial," Sectioms2 and 3,
page 832, 1t was provided:

Jection 2:

"Whenever complaint shall be made to
any such magis e that a criminal
offense has been committed, it shall
be hls duty to examine the complainant
and any witnesses who may be produced
by him on ocatn,."
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Section 3:

"If 1t appear on such examination that
any criminal offense has been committed,
the maglstrate shall 1ssue a proper
warrant reciting an accusation, and
commanding the officer to whom it shall
be directed forthwith to take the
accused and bring him before such magis-
trata, to be dealt with according to
law,"”

it will be noted that the complaint mentioned there-
in was not necessarlily in writing and sworn to before an officer,
but the complainant and the witnesses who were produced were
examined on oath, and Section 3 provided that 1f 1t appear on
such examination that any criminal offense has been committed
the magistrate was authorized to issue proper warrant and
brought before such magistrate to be dealt with according to
law, If it was found that a felony had been committed and there
was probable cause to be gullty he was bound over to await the
action of the Grand Jury,

By the Revised Statutes of 1879, Article 13, on
"Arrest and freliminary hnmination, Section 1726, 1t is pro=-
vided:

"Whenever complaint shall be made, in

writi upon o= to any maglstrate
E&'&'!%B’ere menﬁoned, setting forth
that a felony has been committed, and
the name of the person accused thsreor,
it shall be the duty of such magistrate
to 1ssue a warrant, reciting the accu-
sation and commanding the officer to
whom it shdl be directed forthwith to
take the accused, and bring him before
such magistrate to be dealt with accord-
1ng to laW.

Under the Revlsion of 1879, the complalint was made
1:1 t n oa Wo thm had the first written
) n o e§ ?? atmto in fel cases
"1?‘?_3553' sec !1 26-18 9) ha s beoen carried tﬁggugh the
varbus revisiona and 1s now Section 3467, supra, and 1is in
exactly the same form as Laws of 1879, Section 1726,
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it will be seen that originally the complaint to
the magistrate may have been an oral complaint and later in
er oati.

1879 1t became a written complaint
We now come more directly to your question as to

whether a prosecuting attorney may make the complaint mentioned

above, This section of the statute, 3467, supra, requires only

that the complaint be in writ and % oath, sett forth
that a fel has been ¢ a name e per
accused thereo It does not state that the complainant must

ve E] ledge of all the constituent elements of
the felony alleged to have been committed.

As the principal law enforcement officer of the county
we see no reason why & prosecuting attorney, who upon investigation
finds that in his opinion a fe has been comnitted and there
is probable cause to believe the defendant guilty, cannot file
the complaint called for in ~ection 3467, supra. We know as a
matter of practice that in a great many cases the prosecuting
attorney does file the necessary complaint and 1t is his duty
in many cases to do so. However, we can readily see that in
many instances the prosecuting attorney may require a complain-
ant to swear to the complaint required under this section,
especlally is this true where it is a crime committed against
a person, and more or less of a personal nature,

In the case of State v, Layton, 58 5. W, (2d) 454, 1.
c. 457, Judge Ellison, in a case in which an assistant prosecuting
attormey had filed the complaint, saild:

"As to the complaint's being based on
hearsay evidence, kr, Chalender admltted
he had no first-hand knowledge of the
facts attending the assault; and that
he obtalned the information on which

he filed the complaint from parties
present thereat, But the complaint is
not expressed to be verified on infor-
mation and belief; 1t contains a posi-
tive recital of the facts, uncondition-
ally sworn to. Ve know of no reason
why this is not entirely sufficient to
meet the requirements of section 3467,

R, S. HO. 1929 (HOO 5t. Ann. Sec, 346'”.
See 16 C. Jd, SECe 504, Pe 2923 state

v. Carey, 56 Kan, 84, 42 P, 371."
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In the case of State v. Tull, 62 S, W, (24) 389,
l, c. 390, in which case the appellant gquestioned the suffi-
ciency of the oath of the prosecuting attorney to a camplaint
filed before a Justice of the peace, the court set forth
briefly a part of the complaint as follows:

"The complaint introduced in evidence
by defendant is regular on its face
and sufficiently charges the offense,
It recites: 'Before me, M. ¥, Foster,
a Jjustice of the peace within and
for the county aforesald, personally
came Elbert L, ford, prosecuting
attorney, who, being duly sworn
according to law, deposes and says,'
etec. 1t closed with: 'Sworn to

and subscribed before me this the
15th d‘y of Apr’.l, A. D. 1931. H- F.
Foster, J. P,""

In State v. Frazier, 98 8, W, (2d4) 707, 1, c. 712, the
appellant contended that he was not accorded a valid preliminary
examination for the reason,

& # ®#that the affidavit filed before
the magistrate as a basis therefor

was made by & complainant who had no
actual knowledge of the commission

of the criwe charged and was not com-
petent as a witness to prove the same,
In support of the allegations of fact
in the plea in abatement the appellant
adduced evidence at the trial establish-
ing without contradiction that the
affidavit was made by W, W, Kemp, sheriff
of lMadison county; and that he had no
knowl of the homiclde except such as
he obtained by hearsay from the deceased
and others. t appears that he did not
testify at the preliminary hearing,

" assi nt is w !hm: merit
a?!‘his.nﬂ'.t K] uneondit omily sworn »
not simply verified on information and
belief; and this was held to be sufficient
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in State v. Layton, 332 Mo, 216,221, 58
5, We (24) 454, 4he statute, section
3)467’ R. 3. MO. 1929, h-o. Jt. m.

Sec. 3467, p. 3110, merely provides
that 'whenever complaint shall be
made, in writing and upon oath,' tho
preliminary hearing shall be held."

The enforcement of the criminal law is primarily the
duty of the sworn officers elected or appointed for that
purpose, and one who violates the law should not be permitted
to escape because some individual citizen does not come forward
and voluntarily sign the complaint. A4s later will be seen in
this opinion, the officer has many safeguards thrown around
him that the individual citizen does not have,

It 1s, therefore, our opinion that a prosecuting
attorney may make the complaint under oath and flle same with
the magistrate and thus start the necessary legal machinery
of the State in the prosecution of the crime, It is a per-
misaible and legal practice which has received the sanction of
the courts of thls State from time immemorial, We all know
that the complainant, whoever he mi be, necessarily, in many
cases, does not have knowledge of all tha necessary elements
of a crime, and the statute does not require such knowledge.
If 1t were true, a great many criminals would escape for want
of a canplainant who knew all of the facts and elements
necessary to make up the crime,

iI.

Coming now to the second guestion in your request:

If he does o, and there is no con-
Victlon l_ﬁc

sub Ject to be sued
m “T1ab1 e_fﬁnoaa_a

a private person

A private p rson is not necessarily liable for
damages even though there 1s no conviction. But it seems un-
necessary to go into that question and we will endeavor to
answer the specific question asked in your letter,
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In examining the law on this question there secem
to be a secarcity of cases where a prosecuting ahimey has
been sued and reaching the appellate courts. s, we think,
is because the rule, that a prosecuting attorney 1is not
liable and is immune from civil actions involving his offiecial
duties, 1s so well established,

In support of this statement of the law we quote from
authorities which we think substantiate this rule,

In 18 C, J., p. 1318, 1t 1s sald:

"A prosecuting attorney, being a
Judicial officer of the State, 1is
not liable in dm;foa for acts done
in the course of s duty, althm:.gh
willful, malicious or libelous,”

In Cooley on Torts, 3d. Bd., Vol. 2, page 795, and
restated in the same work, 4th Ed. Vol. 2, page 426, the author
says:

"Whenever, therefore, the state con-
fers judicial powers upon an individual,
it confers them with full irmunity from
private sults. 1In effect, the state
says to the officer that these duties

are confided to his judgment; that he

1s to exereclise his Judgment fully, freely,
and without favor, and he may exercise

it without fear; that the duties concern
individuwals, but they concern more :
cspecially the welfare of the state, and
the peace and happiness of society; that
if he shall fall in the faithful dis-
charge of them he shall be called to
account as a criminal; but that in order
that he may not be annoyed, disturbed,
and impeded in the performance of these
high functions, a dissatisfled individual
shall not be suffered to call in question
his official action in a sult for damages,
This 1s what the state, speaking by the
mouth of the common law, says to the
judicial officer."



Hon. Wayne V, Slankard -8 Sept. 4, 1937,

The Supreme Court of California sald in FPearson
v, Reed, 44 P, (Cal,) (2d4), 592, 1. ce 596, wherein the
prosecutor was sued for mallcious prosecution: -

"A prosecutor is called upon to deter-
mine, upeon evidence submitted to him,
whether a criminal offense has been
committed by the person accused=-

exactly the same gquestion that is
presented to a court or jury upon

trial, His decision is no less judicial
in character if it be erroneous or

. swayed by prejudice or malice., It does
not matter whether the evidence before
him be much or little or whether he
hears all or only some of it, His
authority to investigate the facts before
acting 1= unlimited, and the matter rests
in his own discretion,”

Griffith v, Slinkard, 44 N, E, (Ind.) 1001, 1. c.
1002, 1s a leadling case on the subject, in a case where a
prosecuting attorney was sued for maliclous prosecution., The
court said, in referring to the prosecuting attorney:

"fHe 1s the lagal adviser of the grand
jury. ve think he is an "officer in-
trused with the administration of
Justice"' The prosecuting attorney,
therefore, is a jJudicial officer, but
in the sense of a judge of a court.

The rule applicable to such an officer
is thus stated by an eminent author:
‘Whenever duties of a judiclal nature
are imposed upon a public officer, the
due execution of which depends upon his
owvn Judgment, he 1s exempt from all
responsiblility by action for the
motives which influence him and the
manner in which saild duties are per-
formed., If corrupt, he may be impeache-
ed or indicted; but he cannot be pro-
secuted by an individual to obtalin re-
dress for the wrong which may have
been done. No public officer 1is

reafonsible in a civil suit for a
judicial determination, however errone-

ous it may be, and however maliclous
the motive which produced it.' Townsh,
Sland, & L. (3d Ed.) Sec. 227, pp.395,396."
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e cite the following cases as further supporting
this rule: :

Rogers v. Marion, 54 Pac. (2d) 760 (Cal.);
Watts v, Keator, 228 Pac, 135 (ore.), 22
R, C. L, 96, 34 A, L, R, 1489;
Smith v, Parman, 101 Kan, 115, L. R, 4,
19175 698, 1656 Pac. 665;
Yaselli v, Goff, 12 Fed. (2d4) 396, 56
A, L. R, 1239;
Kittler v, Kelsch, 216 N, %W, 898, 66 A. L, R,
1217,

Ve think that the reason for the rule could not

have been stated more clearly than as set forth by Judge Cooley
in the above text, '

It 1s, therefore, our opinion that a prosecuting
attorney who makes and flles the complaint as required by
Section 3467, supra, as the preliminary step in the enforce-
ment of the criminal laws of the State, is not liable for
damages although he u{ err in his judgment and the case may
later be dismissed or the defendant declared to be innocent.
This 1s the only reasonable and sound rule to be followed in
the administration and prosecution of the criminal statutes.

As stated an eminent jurist in the case of Waits
v. Gerking, 228 Pac. 135 (Ore), 34 A, L. R, 1489, 1. c. 1500,
"public policy dictates rather that one citizen should suffer
some financial loss than that the district attorneys of the
state should be harassed by actions, to defend which might re-
quire a large portion of their time, to which the public has
a right, and a large portion of the emolument prescribed by
law as compensation for their services, and that it is better,
on the whole, that redress be afforded by prosecutions for mis-
conduct in office, than that the results above indicated
should be made possible,”

Very truly yours,

COVELL R. HEWITT
Assistant Attorney-General

AFPPROVED:

(Acting) ﬂ%toﬁnav-general CRH : EG




