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Honorable Forrest Smith
State Auditor
Jefferson City, liissourli

Jear Sir:

This Lepartwent 1s in receipt of your letter of
July 12, 1937, wherein you request an opinion as to the
provisions of the followlng sections of the sales Tax 4Act
of 1937 (Senate Committee Substitute for lHouse Committce
substitute for lHouse Bill No. 6, enacted by the 59th General
Assembly); which sald sections and your guestion concerning
same,as set out in your letter, are as follows:

"Section 13 of the act provides as
follows: p

'lhe Auditor for good cause may
extend, for not to exceed sixty
days, the time for making any
return or paying any tax required
under the provisions of this ict,!

"Section 24 provides as follows:

'All taxes not paid to the Auditor
by the person required to remit

the same on the date when the same
becomes due and payable to the
Auditor, shall bear interest at the
rate of three (3) percent per calen-
dar month, or fraction thereof, from
and after such date until paid.'

"Section 256 of the Act provides as
follows:
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'From every remittance to the State
Auditor made on or before the date
when the same becomes due, the person
required to remit the same shull be
entitled to deduct and retain an
amount ec'lual to three per cent
thereof,

"The question is whether or not, if this
Lepartment has granted a taxpayer an
extension for flling returns under the
provisions of Seection 13, is the tax-
payer entitled to retain 3% of the amount
of tax collected as provided in Section 25,
Also 1f the taxpayer has been granted an
extenslion for flling returns, would 1t be
necessary for the taxpayer to pay 3%
interest per month or fraction thereof
as provided in vection 24 for each month
or frauction thereof after the 15th day

of the month following collection until
remittance is received at this orfice?"

In arriving at our conclusions it is necessary to
consider, together with the foregolng sections, the following
provigions of Section 5 and Section 10, of said Act, as followss

"Section 5. <“very person receiving any
payment or consideration upon the sale of
property or rendering of service subject
to the tax imposed by the provisions of
this Act, or required to make collection
of the tax imposed by the provisions of
this Act, shall be responsible not only
for the collectlon of the amount of the
tax imposed on said sale or service but
shall, on or before the 15th day of each
month, make a returm to the -tate Auditor
of all taxes collected for the preceding
month or required to be collected for

the preceding month, and shall remlt the
taxes so collected ar required to be
collected to the sState Auditor. + « % #"
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“Sectlion 10, Every person meking or
rendering any sale, service or trans-
action taxable under this Act shall

on or before the fifteenth day of the
month after this Act becomes effectlive,
and on or before the fifteenth day of
every calendar month thereafter, ln-
dividually or by duly authorized
officer or agent make and file with the
Auditor a written return, in the manner
and form designated or xrescribed by
said Auditor, and upon blanks furnished
by him showing the amourt of gross
receipts from sales, services and
taxable transactlions by such p:rson snd
the amount of tax due thereonduring and
for the preceding calendar month, or
that portion thereof subsequent to the
effective date of thils Act, and with
such written return such person shall
remit to the Auditor the amount of sald
tax due, # #* # # ="

Sectlion 13 of the act provides as follows:

"Ihe Auditor for good cause may extend,
for not to exceed sixty days, the time
for maklng any return or paying any
tax requiz_-ed under the provisions of
this Act.

Section 24 of the Act provides as follow::

"All taxes not paid to the Auditor by
the person required to remit the same
on the date when the same becomes due
and payable to the Auditor, shall bear
interest at the rate of three (3) per
cent per calendar month, or fraction
t.heraof from and after such date until
paid," -

Sectlon 25 of the Act provides as follows:

"From every remittance to the State
suditor made on r before the date
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when the same becomes due, the person
reguired to remit the same sall be
entitled to defluct and retain an amount
equal to three per cent thereof,"

ihe general provisions of Sections & and 10 of the
act, making the sales tax payable by the fifteenth day of
every calendar month after the collection of such tax, do not
apply where the Audltor by authority of the provisions of
Sectlion 13 for good cause extends, not to exceed sixty days,
the time for making any return or paylng any tax required,
By this section it appears that the legislature has especlally
given the auditor power to grant an extenslion of time for
making the return and payment of the tax for a period not to
exceed sixty days, and thereby changling the "due date" for
such report and payment, ‘he term "due date,” or date when
same becomes due, seems to refer to the general provisions of
the statute that the tax shall be pald by the fifteenth.

ihe auditor, by the provisions of Sectlon 13, may
extend the time for making any return paying any tax required
undgr the provisions of saild act. Vithin that time the tax
wlll not be determined, 4t 1s true the statute imposes the
tax, but that does not constitute a débt in the ordinary sense.,
‘It 1s rather a liability to a debt; there remalns to be deter-
mined that the person or firm 1s subject to the tax, and the
amount of the tax, before an indebtedness can be said to have
accrued and be payable. If the auditor grants to the persn
or firm such extension of time to make their return and/or
pay the tax, then such indebtedness would not accrue until the
time of such extenslon and the taxzpayer would not be liable
for the payment of any interest as provided by Section 24, :
wiad 1f he has paid the tax on the’due date”, which 1s especilally
fixed by the Auditor, he is entitled to d-duct and retain an
amount equal to three per cent. of such remittance, as provided
by Saction 25 of the ;;ct.

Conclusion.

Ve are, therefore, of the opinion that the taxpayer
who has been granted an extension of time by the Auditor in
which to pay the tax provided by this act, and 1f he makes
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report and pays his tax within such time, is not liable
for the payment of the interc:t provided in cection 24 of
the act, and he is entitled to deduct and retain an amount
equal to three per cent, of such remittance.

hespectfully submitted,

YRy Ve BURTON
Agsistant Attorney-teneral

AP rRUVED:

Je E; TAYLOR
(acting) Attorney-General

Thos G



