TAZATION « INCOME TAXTES: Liebility of employees of rellroad
federal cquit{ recelver or trustee under Seotion
77 of the Natlional Banlruptoy iot.

w1

o
June 18, 198%:
FILED
Hon., Forrest Snith, _
atete Auditor, ‘ Y
Jefforeon City, Mssouri. /,

r S5ir:

A regquest for sn opinlon has been reoeived
from you under date of June 1, 1007, auch requeat being
in the following torms;

“This ofrice has had m::{a:nqulrim asking
whether or not the salariss nald to en~
ployees of railroads operating under Federal
roceivershinss are subjeot to state income
tox,.

“Thia office has been holding thaet the solaries
of sush employecs are subject to tax for atate
inoome tex purposes, exoept in the ocase of a
reoeiver apnointed by the Pederal Court. The
tate sSupreme Court held in the case of Utete
ex rol vs., Truman 4 30 (2) 437 that seleries
z::ﬂ receivers are not sublectl to state income

"I would very mueh sprreciate a writtem opin-
fon as to vhether or not salaries of employe s
of raeilroeds operating under Foedersl recelvere
ahips, other than the regeiver appointed by
the Federal Court, are sudblect %o state ine

cone tax."
Moat of the re!liroud companies under the Jurisdic-
tion of the Federal Court and emp o large numbor of

persons in Misscuri, are being operated by a trustee in re-
orgmnization proceedings under Seetion 77 of the Natlional
Bankruptey Aot, such ne the Wisoouri Pacific Ruliroa@ Com-
peny, the 2t, louls Southwesterm Rallway Cor peny, the It,
Louls=-San Franciseo Ra!llroed Copany, end thelr subsidieries.
The “abash Nallway Cowpany !s the only large rallroad having
headquarters in Missourl which is operating under a federal
equity receivership. Ve presume yur inquiry relates to
employeaes of the recelvers or trustees oporn:{n. ell of
these companies,



Hon., Forrest Smith wfle July 18, 1987,

We have recently, in an opinion to you dated
May O, 1937, concerning She taxebility of amployecs of
Federal Reserve Ranks, reviewed at some ) the history
and present status of the constitutional prineciple that «
state cannot tax the essentlisl governmental funotlons of
the United States Government, and we refer you to that
opuluon. deening 1t unnecessary to set these natters forth
again.

It is true that in the Truman oass ((Htute ex rel Thompson
vs. Trumen, 4 8.%. {(24) 47C (1928)) menti ned in your letter,
the Supreme Cowrt of Missmurl held that the compensstion of
a federal equity recelver is not sub lect to Mlssourl income
taxes. However, the deocision in that case was based on the
the that the United States Comstitution prohibits such
taxation, and Shere have been developments since the date
of that decision which would seem to have the effeoct of
sllowing such taxation even 1f the decision in the Trumen
case stated the law at the time it was handed dowm.

In 1934 Congress enscted a statute contained in
20 U.8,0.A. 88 Section 124a thersof, as follows:

"State taxution; busire ss conducted by re-
3::::::. trustees or ther court of'ficers sub-
"Any receiver, ligquidator, referee, trustes,
or othor officers or agents appointed by
United Utates court who 18 authorized Ly sa
gourt to conduct any bdbusiness, or who does con~-
duot eny dusiness, shall, from end after June 18,
1984, be subjeect to &ll State and logal taxes
applicable to such business the samo as 1 such
business were gonduoted by an individual or core
poration: Irovided, however, Thet nothing in
this seotion contained shall be construed to
prohibit or prejudice the colleetion of any such
taxes whieh acerued prior to June 18, 1034, in
the ovent that the United States court heving
finol Jurisdiotion of the subject matter under
exist law should adjudge and declde that the
tho'Saxing Dowes by the ete 0¥ Ketany oF BT,
powey g oy & 8, oy
the oivil miu-iom of the State or HStates in-
mi,.n! the same. (June 18, 1934, o. 085, 40 Stat.



Bon,. Yorrest Saith -l June 18, 1937,

Also, ainge the deolision in the Truman ease, the
Supreme Court of she Tniteod States has declided the case
of Michi v. Miohigasn Trust Co., 288 U.5. 234 (1838),
holding that & regeiver appointed by e Federsl Court must
pay franchise taxes to the state of incorporstion for the
rrivilege of sxercising the oorporate franchise which he
is suthorized %o exerc the Federal Court itself. In
the ecourse of this o:inion the court sald:

“To protaet through a receliver the en-
oyment of the corporate privilege end
o1 %0 use the appointnent as & bar-
rier % the collection of the tax that
should sccorpany enJoyment would bo an

ge to the state and a reproach

to equity.”
Bven before the declislon in the Trumen case the Hupre:e Co.rt
of the United Otates In the gane of St. Louls-San iasc0

Rallroad Co. v. HiddRekesp, 256 U.S. 286 (1921) had held
that the Missourl Franchise Tax could be collested from e
ralliroad being operated under war time governmentul control.

The only way in which an employee oF & buasiness cen
esgepe state lncome Saxation on the theory that to tax his
income would be to impose & burden on an easentiel srnmental
funetion of the Tnited Stetes, is for him to establish thet s
tax on the business or Iinstrumentelity employing his would oon-
stitute s dwden on g8 federal governmental Instrumentality.
This is Illustrsted by the case of Mew York ex rel Rogers v,
Graves, 81 L.Ed, 202, declided Jenuary 4, 1837 in which, on
page 208, the court eald;

e rallroad compeny bdelng immune fron state
taxation, it neocssarily results thut fixed
salaries and compensati'm npald to its officers
and empl 8 in thelr capacity es such are
likowise izune."

It has alwaye beon recogniszed by the federal courts
that ‘¢t is unfalr for e purely private busineas to omio
texes to which i1ts competitors are sudbjeot, when a recoiver
fe eppointed for 1t., In 1983 the United Htates Distrioct Court
for the "estera District of Missouri decided, in the gase of
Howe v, Atlantic, Tecifie & Oulf il Gue, 4 Fed.Oupp.l82, that
e federsl equity regeiver was not lisble for Missourl ?mzum
taxes. That dec’sion has deen offered ss the reescon for the
enactment of Seetimllda of the United Utates Code quoted
above (CCH Rank tey lLaw Service, Ysragraph 681, quoting e
House Report of the United “tates Cmgress to that ef Je



Hon. Porreat S:ith -G Nl!’ m. 1007.

The Nowe oase wes roversed by the Glroult Cowprt of sppeals
undar the nama of Xansas City v. Johnscn, 70 Fed. (24) 569
(1924), end cortiorar! was denied ~ 298 U.8. 617 (1934).
0 the same effeot le GI1llls v. California, 260 U.S. &
{1874)., where the business ls essentislly privete, it is
manifently wifalr to allow it to osompe state texes nmerely
because & receiver hes been appointed for it by a feleral
court, and 1f the business is subject tO taxes, the lnoone
of its employecs is likewise so subjeet. The ressoning
in "ansas Qity v, Johnson and Gillls v. California, supra,
is likewise applicsble to income taxes »f employees bedsuse
1t @gives ¢ eorporation under receiverahip or trusteeablpy
nn a‘vantage in obtaining employees, 4f those employees
are not required to pay state Iinoome texes, when the en-
y’i.omu of competitors of such bdusiness sre required %o pay
oo taxes.

In conclusion, it is our opinion that employees
of & federsl equity receiver or of & trustee under Segtion
77 of the NHatlonal Rank Act, operating e rallroad
under the Jurisdietion of s federal oourt, are liedble for
Missouri income taxes on their inemme eo received.

Tery truly yours,

RIARD H. MILLER,
ssalstant Attorney Gemersl.

APTROVED:

5'.1“3.’?"‘-?1@.
{aeting) sttorney Genoral.



