
BONDS : OFF~C~RS : Collector who rails to certiry delinquent 
state income taxpayers within thir ty days 
after delinquency is liable on his orfi cial 
bond. 

Hon . ~oriest umith , 
State ..~~udi tor, 

June 17 , 1937 . 

J eff er son City, uis s ouri . 

Dear .... r . Sm.i th : 

e wish to ackno •ledge your request for an 
opinion under dat e ot June 11th , ~rherein you state a s 
fo l l ows: 

"Under Secti on 10136 of the State 
Incon:.e ' ... : ... x I.e· , as pa.Fs ed by the Fifty­
eighth Gener a l ~-..s sembly , 1 t was made 
compulso~ o~ t~e part o~ the various 
County Colle ctors throuchout the St ate 
of 'Psouri , and the City Collector of 
St . Loui s , to cer tify nll del inquent 
state income tax to the State Auditor 
within thirty days after it becomes 
delinquent . 

"This office has had considerable 
t roub l e by reason of the :fact that 
~any Collectors throu out the ~tate 
fai l to make the above certif i cation 
wit hin the time r e .uired by law. 

" ill you ki ndl y advise whet her or not 
a Collec tor who fails or refuses to 
c ertify delinquent s t ate lnco~e t ax­
payers appearing on his records would 
be liable on his official bond f or any 
state i ncome tax which may be de un­
collectable due t o his negl igence , 
fai l ure or refusal to ce~tify such 
delin~uents in accordance "'l ri th the l all. " 

ED 
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makes 
state 
after 

~ect1on 10136 , Laws of ~ssouri, 1935, page 410, 
it t he duty or the collector to certify all delinquent 
inco~e tax to t he St ate auditor wi thin thirty days 
it beco~es delinquent: 

"All taxes assessed on account ot 
incomes shall become delinquent on 
the second day of June, where assess­
ments are required to be ....a de and · 
certified to by the assessor prior to 
April 30 , and subsequent to ~rch 15; 
i n a ll other cases taxes assessed on 
account of inco~e , shall becoue delin­
quent thirty days after the tax book is 
required by l aw to be delivered to the 
collector; within thirty (30) dt.ys 
after such delinquency t he collector 
shall certify the names of the delin­
quent taxpayers to the State Auditor, . . . .. 

The Court in t he case of State ex rel . Stephens v. 
'/urdeman, 295 !...o . 566, in referring t o the word "shall", 
said: 

"Usually, t he word 'shall' indica t es 
a mandate , and unless there are other 
t hings in the statute it indica tes a 
mandatory statute . " 

~re are of the opinion tha t the duty i mposed upon 
t he collector to certify all delinquent state income tax 
t o t he State auditor within thirty days after it becomes 
delinquent is ~ndatory and gives no r oom for opinion or 
discretion. 

Section 9885, Laws of isaouri, 1935, page 409, 
provides t hat t he collector's bond i s conditioned t hat he will 
i n all things f aithfully perform all the duties of his office 
according to l aw: 

"Every collector of t he r evenue 
i n t he various counties in this state, 
and t he collector of the revenue in 
the city of bt . Louis, before enterin~ 
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upon t he dut ies o~ his orfi ce , shall 
give bond and security to the state , 
to the satisfaction of the count y 
courts , and , in the city of St . Louis , 
to the satisfaction of the mayor of 
s~id c i ty, i n o s~ eoual to the largest 
total collections :-,e.de durin(? env one 
month of the yPar precedin" his elec­
tion or a~~ointment , nl us ten ~er cent , of 
said 'lmount : Provide"!. , no~··ever , tha t no 
collector s .Pall be rertuired to r- ive bond 
in excess of tl~ e sum o~ seven hundred 
fifty thousand dollars, conJitioned 
that be will t i thfully and punctuall y 
collect and pay over all state , count y 
ani.! other revenue for the four years 
next ensuing t he first day. of .t..arch , 
t hereafter , t...rld that lle will i.a. all 
things faithfully perf or~. ... all t he duties 
of the office of collector according to 
l aw. .. • "" 

46 C. J . , ~ec . 398 , page 1068 , in discussi ng the 
liability of officers on their bonds for necligenoe, states 
t hat : 

"The conc11 tion of an offi cial bond 
providinl for the fai~hful discharce 
by t l...e principal of his official duti ea 
i s broken by the r...ere negligence , with­
out corruption, of the principal in the 
performance of a ~nisterial duty , vhich 
perfor-mance does not involve the 
exercise or discret i on . " 

' 

In the cas~ of Peop l e v . Smith , 55 Pee . 765 , 1 . c . 
766 , 767, 1 23 Cal. 70, the court in poi~tine out that where 
the bond requir es toe faithful exercise of all offici a l 
duties, the nerlect to Tlerforr1 a duty ~.vhich ia nini ster ial , 
and does not involve an exerc1se or discretion , is a br each 
or the obl i getion, seid: 
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" • * • the duty of the a s s essor to 
collect the t ax is 1aerely ministerial, 
and gives no roo~ for opinion or di s­
cfetion, and the neglect to dischar ge 
tL.at duty is a breach of the obligation 
of the bond . ln reople v . vardner , 
65 C,ul . J04 , u07 , it \vas sa la: 'It is t he 
duty of ~.a. ofricer to ..i.O ,,hat the law 
requires to be uone in his office , for the 
law is to hi :1 a com:r.and Vlhich lle mus t 
obey. If it prescribes the course which 
shall be taken, !tUCl the t hinf which must 
be J.onc by any one in offioo, the officer 
cannot disre~rd it . A failure to obey 
tuo la 1 , or a disreLa1·d of c .. uty, is a non­
perforuance o .• : duty , end a breacl of the 
official bonu. ol' the officer, for which 
he and t ne sureties t hereon ure liable.'" 

From t he for egoing , we are of the opinion that a 
collector who fails or refuses to certify all delinquent state 
income t axpayers appearinp on his records to the State Auditor 
wit hin t hirty days after they becote delinauent is liable on 
his official bond for any state inco~e tax which r~y be un­
collcctable due t o t.i s ~egllF.ence, fai lure or refusal to 
certify such dellnouents in accordance w1 t .h tl~e law. 

Respectfully submitted, 

t...J."'-A •• .. u..;;, ..... A..~iolll , 
ASsistant Attorney General . 

J. .L. T.t .. YL .\. , 
(Acting) .n.ttorney <,-eneral . 
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