
LIQ,UOh: Appro~JlQtion fer Department of Liquor Contr)l 
~annot be used to pay expenses of witnesses 
~ubpoenaed by the State or Liauor Control. 

}[.ay 24 , 1937. 

FILE 0 

Honorable Forrest Smith 
State Auditor 
Jefferson City, Mi ss ouri 

Dear Si r : 

This will acknowl edge receipt of your l etter 
requesting an opinion trom this Department, which reads 
as follows: 

"I have had presented t o me for 
_payment a number of billa simi­
l a r to the :following: 

' The :following ia a n itemized 
account ot the milease and ex­
penses due me in the matter ot 
the application to revoke the 
state Liquor Lioonse of C. A . 
Cantrell. 
~ileage from Quilin 
to Jefferson City 
and return, 560 miles 
a t 5¢ •••••••••••••••••• $ £8 . 00 
Room and meals ••••••••• 4 . 90 

Total •••••••••• '32 .90' 

These billa have been approved by the 
Li quor Commissioner tor payment out of 
his appropria tion tor Operation. 

The question has arisen as to 
whe ther t he sta t e i o liabl e tor the 
pe.yment of mileage and expenses i n 
a hearing before the bupervioor ot 
Liquor Control of t his state. 
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A S the payment of sim.Uar bills 
promises to run into a large stun 
of money during the next biennium, 
I v.ou1d like an opinion from your 
of fice aa to the le~lity of such 
payments." 

The following Section of the Liquor Control 
Act provides tha t the Supervisor of Liquor Control may 
issue subpoenas &nd all necessa r y processes when 
necessary . 

"Sec . 13: The Supervisor of Li quor 
Control shall have the authority 
to revoke for cause all such 
licenses ; • * * 
"Est ablish ru1es and regulations 
for the conduct of the business 
carried on by each specific 
licensee under the license and 
such rules and regulations if 
not obeyed by every licensee 
shall be groundg f or the revoca ­
tion of the license; 

,.The right to examine books, 
recorda and papers ot each li­
censee and to hea r and deter­
mine compla ints against any 
l icensee; 

"To i s sue subpoenas and all 
necessary processes and re­
quire t he production or papers, 
to administer oath and to take 
t e stimony; 

,.And to make such other rul.es a nd 
regulations a s a re necessary and 
f easible tor carrying out the pro­
ois ions of this a ct, as are not 
inconsis t ent w1 t h t his act." 
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Furthermore, Section 26 of the Liquor Control 
· Act provides when the Supervisor of' Liquor Control 
may revoke licenses a nd in what .,_nner. 

"Seo . 26: Whenever it shall be 
shown~ or whenever the Super­
viso·r of Li quor Control has 
knowledge tha t a dealer licensed 
hereunder, has not at all times 
kept an orderly pla oe or house, 
or has Tiola ted any or the pre­
visions ot this act, said Super­
visor ot Liquor Control shall re­
voke the license of s aid dealer, 
but the dealer must have ten 
(10) days' notice ot the applica ­
tion to revoke his license prior 
.to the order ot revoca tion i ssu­
ing, with full right to have 
oounsel, to produce vdtnesses in 
his behalf in suoh ' hearing and 
to be advised in writing the gr ounds 
upon which his license is sought 
t o be revoked." 

From a careful reading ot . the a boTe provisions 
ot the Liquor Control Act it oan be easily seen tha t the 
Legislature fully intended t he SuperTisor of Liquor Con­
trol should, when he deemed it necessary, subpoena witnesses 
to appear before him and testif)'" in behalf of' the St a te, 
aa well as giving the licensee oited notice to appear and 
shovt cause why his license should not be revoked, and like 
opportunity to appear with witnesses and be beard. The law 
is mandatory tha t the Supervisor of Liquor Control give the 
licensee t en (10) days• notice to appear and show cause wh:y 
his license should not be revoked for a viola tion or the 
Li quor Control .hot. It follows tha t the same privilege is 
a ccorded the SuperYisor of Liquor Control to present 
witnesses tor the State when he deems it necessary . In 
many instances this is absolutely essentia l to prove t he 
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guilt o~ said licensees. In the a bsence of such testi­
mony there would be insuf~icient evidence to support a 
revocntion. 

Now tha t the Supenisor of Liquor Cojtrol has 
the power to subpoena witnesses men necessary to his 
case, we come to the main question, which is-- "Ia the 
State liable ~or said witnesses' expenses , and if so, 
has the Legislature appropria ted money ~or the paynent 
o~ same?" 

The common law rule was tha t witnesses• expenses 
and ~ees should be tendered be~ore they could be com­
pelled to attend court. Smith ys. Barger, 9 Yerg. (Tenn.) 
322 . This rule has been abrogated in roost jurisdictions 
today by statutory proTisions . In this State statutory 
provisions have been enacted whereby wi t nesses in most 
cases are entitled to tees and expenses . Section 11798 
R . S • A!o • 1929 reads in part as follows : 

"\'Ji tnesses shall be allowed tees 
tor their services as :tollo\78: 
For attending any court of record, 
reference, arbitrators , commission­
er, clerk or coroner, at any in­
quest or inquiry of damages, within 
the county whe~e the ui tnesa I·e­
sides, e~ch day, vl.50 . For like 
attendance out ot the aounty where 
witness resides , each day ~2 .00 . 
For traveling each mile in going to 
~nd returning from the place of trial, 
.05. For a ttending before a Justice 
ot the peace, each day, ~1.00. Fc:Jr 
traveling each mile in going to and 
returning from the place of trial 
before a justice of the peace, . 05 . 
For attending under the law to per­
petuate testimony, the same tees as 
are allowed tor a ttending a court of 
record in like cases . " 
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For this service the Clerk makes out a tee bill, 
and same is charged as costs in the ca se. 

~~ter a caretul examination or the Appropria tion 
Act or 1955 we tind no provision in the whol e Aot speciti­
cally appropriating any money to detray expenses ot 
witnesses called in by the Supervisor ot Liquor Control , 
or subpoenaed by him to tea tity. Provisions pertaining to 
appropriations t or the Liquor Department are contained in 
three s ections, Which read as tollows: 

Section 33 , pp . 102-103, Laws ot 1935. 

"There is hereby appropriated out ot 
the State Treasury, chargeable to the 
general revenue tund, the sum ot Four 
Hundred Six Thousand Dollars ( ~"06,000 . 00) 
to the Department ot the Supervisor ot 
Liquor Control, to pay tor the personal 
service , additions and operating expenses 
required in connection with the adminis­
tra tion ot the Liquor Control Law, passed 
by the Fitty.SeTenth General Assembly, 
Extra Session. as tollows: 

A. Personal Service • 

&alaries and wages ot Supervisor ot 
liquor control, accountants, auditors, 
b6okkeepers, inspectors, stenographers , 
clerks a nd other necessary employees ••• ~200 , 000 . 00 

B. ~l.ddi tions: 

Original purchase ot transporting and 
conveying equipment, and necessary 
oftice turniture and equipment ••••••••• v 6,000.00 

D. Operation: 

Gener al expenses consis ting or communi-
cation, binding and printing, trans-
portation ot thi~ , traTel, stationery, 
ottice supplies , and other general and 
miscellaneous expenses •••••••••••••••• • ~200 , 000.00 

TO~ •••••••••••• ~406 , 000 . 00" 
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The Mi s s ouri Constitution prohibits any money 
being paid out of the Treasury of t his State in the 
absence of a n Appropria tion Act by the General Assembly. 
Sect ion 1g ot Article X of th~ Missouri Constitution, 
provides in part: 

"Nc moneys shall. ilver be paid out 
ot t he treasury ot this State, or 
any ot the funds under its manace­
ment, except in pursuance of an ap­
propriation by l aw. * * " 

The reason tor such a Constitutional provision 
is s tat ed in c. J., ~eo. 381, pp. 235 -6, Which reads a s 
f ollows: 

"The coptitutions in nany states 
provide , that no money shall be pai d 
or drawn trom the eta te t:rea.sur7 
or "rerrant dr&.wn therefor except in 
pursuance of specific appropriations 
made by law. The obJect of such a 
provision is to prevent the expendi­
ture of the people's funds without 
their own oonaent, expressed either 
by themselves in the sta te constitu­
tion or by their representatiT&s in 
legisla tive a cts. * * * tt 

Section •3 ot Article IV, ot the ~issouri Consti­
tution prohibita money to be drawn from the State Treasury 
except in pursuance to regular appropria tion made by l aw. 

"All revenue collected and moneys 
received by the State from any 
source whatsoever shall go into the 
treasury, and the General Assembly 
shall have no power to diwrt the 
s ame, or to permit koney to be dre.wn 
from the treasury, except in. 
pursuance of regular ap~ropriationa 
made by law. tt 

, 
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Tie think the Legislature never intended a 
witness who might h~ve suoh information or knowledGe or 
Ulegal aots by liquor licensees should be required to 
defray his own expenses to and tram lefterson CitT, 
lUasouri, in order that the ctate or Missouri should gain 
the benetit of his testimony. This in no other inBtanoe 
is required or a v1itness in this State. Therefore it 
unquestionabl.y must haw been the intention or the Legis­
lature in enacting Sec tions 13 and 26 , supra , . that said 
w1tnesaes subpoenaed by the Supervisor of Liquor Control 
should test!~ tor t his ~tate against a liquor viol ator 
should reoei?e their expenses. 

However , . .in deteTnlining the law on t his 
question the intention or the Legislature is not the pre­
dominating raetor . It mny have tully intended these 
witnesses be reinbursed tor expenses , but in the absence 
ot an Appropriati on Act to defr ay s a id expenses, s a id 
witnesses are not entitled to their expenses . The r eason 
tor t his is already stated in 59 c. J., ~eotion 381, supra , 
the object being to prevent the eX!Iendi ture or the people' 8 
funds without their consent expressed either by themselves 
in the St a te Conotitution or by their representatives in 
Legislatin acts. kl.So 5ection 19 of Article X, l11osouri 
Constitutioa and .Jection "3 or .u.rticle IV, su.,l)ra, support 
this theory . 

Turning to the J~ppropriation ..... ct of 1935 for the 
Liquor Department , a most liber~l interpretation ot ... ub­
seotions A and B cannot possibly include an appropriation 
tor reimbursement to wi tnessea tor expenses to and :rrom 
said hearings . ThiS leaves Sub-section D, which is a n ap­
propriation t or operation, a nd the only pr ovision in t his 
Act which might be applicable, reads as follows: 

" • * J~d other general and nis­
cellaneous expenses . " 

In Meyers vs. Kansas City, 18 s . w. (2d) 900 , 
1. c. 901, the Court had t he tollovting to say as to the 
proper construction to be placed on Appropria tion Acts: 
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"Another general rule in the con­
struction of statutes, applio~blo 
as well to aunicipal ordinances, 
is the. t acts ot the cha racter here 
under reYiew are to be strictly 
co net rued . " 

In ,; Uliam P . .l)umioody vs . U. & • , 22 Ct. Cl. 
269 , 1 . o . 280 , tbe Court said: 

"The adjectives contingent, incidental 
&nd miscellaneous, as used in appro ­
priation bills to 1uality the word 
' expenses' have a technica l and well­
understood meani~; It is usual tor 
Congress to name the principal classes 
of expendi ture whieh they authorize, 
such as clerk hire , fuel, light, po&ta@!, 
telegral!l.S, e to . , and then to make a 
small appropriation for the minor and 
unimportant disbursements incidental to 
any great business which cannot be wall 
foreseen, and vmich it would be useless 
to specify more a ccurately . For such 
~isbursements a r ound um is appropriat ed 
under the bend of 'conti~nt expenses ', 
or 'incidental expenses', or 'mis cella ­
neous expenses' ,... • . 

"It is clear that speoi:tio appropriation 
being Uide for the clerks, messengers, 
l aborers, ront, light, :tuel, stationery, · 
postage , no disburse1pents can be oade 
tor any such expense fror.t the £ppropria­
tion tor 'misoellaneoua expenses' ' rhioh 
covers non-enumerated petty disburseoents 
necessarily made in the perfor.canoe ot 
the duties imposed by lawu . 
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The decision rendered above classifies mis­
cellaneous expense as be 1ng more in t he nature or a 
minor or unimportant disbursement 'tmi ch cannot \\'ell 
be foreseen, or petty disbursements . 

It i s our opinion tha t witnesses ' expenses could 
have been s pecifi cally mentioned and evoided this con­
fusion. FurtherKOre, a reesonabl e estimate es to the 
amount required for t his purpose coul d have been determined, 
and therefore miscellaneous expense could not include ut­
nesses ' expense in view of t he Appropria tion Act of 1935 
as passed by the Gene r al Assembly. 

At tho outset the Genera l Assembly used the 
t er m "general expenses" following this by cnuner a ting cer­
tain !ten s of general expense . By the General Assel'!lbly 
enumerating certa in items or expense we contend they 
confined said appropria tions to t hese ·i tems; othe~vise 
there would have been no need to enumera te s ince the term 
"gener al expensesn was in itself sutf'icient to include 
all items enumera t ed in ~ub-section D of' this Appropria ­
tion Act. 

"Communica tion, binding and print­
ing , transportation or things , 
travel, stationer y , off ice supplies, 
and other seneral ~nd olscellaneous 
expenses." 

The sener a l rule or construction or Appropriation 
Acts is tha t when gener al words follow particula r words, 
the general words will be considered as applicable only to 
persona. or t h ings of the same gener al cha racter or cl ass, 
and cannot include wholly diffe r ent t hings . In other words, 
the gener a l words are restricted and limited to the par ­
ticula r words used in the Act . 
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In Puritan Phar:maceutioal co • .,-s . Penn., 77 
s . w. ( 2d) 508, 1 . c. 511 , the Court in conatruins 
the !'ollovling Section 

'"':hen any ot"tice r ahall discover-­
being tra nsported contrary to l e.w" 

had t his to say: 

"'.;e do not see h ow t his cection · 
can be nade a~plicable to railroad 
transpoTtation unless we discard 
the rule of construction, known as 
the ejus~ea generis rule, t hat 
where gener a l wor ds in a atntute 
follow specific words, de~ignating 
special thinGS , the gener a l ''ords 
will be considered as epplicable 
only to t hings ot the so.I:lC gene r a l 
char a cter as those which are speci .. 
tied. Yan_gelsdorr VD. Pennsyl~nia 
It' ire Ina . Co . , 224 l 1o .• App . 265 • 
26 ~ -· \'J . ( 2d) Sla.n 

It iS therefore the opinion of this Department 
that the money appropriated in this Act can be used only 
tor items enumera t ed therein, and cannot be used to de-· 
tra y expenses of witne sses subpoenaed by the ~upervisor 
o't Li quor Control to end 'from J'e:fferson C 1 ty, r i Jsouri. 

~ PPROv.ED : 

3. t . T.AYiOR 

Res pectfully submit ted., 

..:':.UBP.EY n. HIJ.l.:'ETr , JR ~ 
Assista nt .d. ttorney- General 

(Actina ) Attorney-Genera l. 

ARH/R 


