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ADMINISTRATION: Estates of persons presumed to be
dead must be administered according
to the terms of the statutes.
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lionorable lorrest omith Cﬁj’

state .uditor
Jefferson City, Missouri

ATT INTION: Jdohn Graves
Dear Jir:

This will acknowledge receint of your re-
qu=st for an opinion, vhich reads as follovs:

"The cuestion for determin-
ation is whether or not Al=-
vina cacheis and her sister
cen rightfully claim the
vart of the Louls Zacheis
estate due the brother of
sald Louis Jacheis, to-wit,
arthur Zacheis vho disappear-
ed in 1904 and has not been
seen or heard of since that
time, without having the
said arthur Jacheis declared
legally dead under the seven
year statute."

Appended to your request for an opinion is
a copy of a letter received from Irenx C, Boland, an
Attorney at Law, of St. Louls, Missouri, which reads
es follows:

"arthur Zacheis disappeared
during the "orlds®' lair in
ot. Louls and has not been
seen or heard from since
1904, his slare of Louis
Zachels's estate amounts to
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$476.15 and the cnly living
reletives ar=s ilvina Zachels
and hey slister and rather
than go to the expense of tik-
ing out letters of adminis-
tration and having /Arthur
Azchels declared civilly dead
the sisters are adking you un-
der the ecircumstances if there
is any way inwvhich they can
bbtalin this money wikhout in-
curring any expense whatso-
ever."

An exeninetiom of our statutes reveal that
the leglsleature has provided e complete scheme for the
granting of letters of edm nistration upon estates of
persona presuned to be dead, by reason of their abe-
senee from the nlace of their lest knovn domicile with-
in this state.

section 265 &f R. S. lilssourl 1929, relating
to the granting of letters upcon the estete of & pers n
presumed to be deud, reads as follows:

"fhenever applicution shall

be made to any prebate ecurt,
or judge thereof in vacation,
for letters of edm'nistration
upon the estate of any perscn
supposed to be dead, 'ccause

of the absence of such person
for seven consecutive years
from the plece of his last
known d'micile within this
state, or beceuse, heving been
a resident of this state, such
person has heretofore gone from
and hes not returned to this
state for seven consecutive
years, or, becausc huving been
such resident of this state,
such person shall hereafter go,
from and shall not return to
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this state for seven con=-
secutive years, or, bhecause
being a resident of this

state, such person shall

have so concealed or conduct-
ed hinself wikhin this stete
that he shell not have been
heard of for seven consecutive
years by the Jjudge of the pro-
bate court having jurisdiction
of his estate, or by the per-
sons interested therein, then
said probate court, or the
Judge thereof in vacetion, if
satisfied that the applic:nt
would be entitled to such let-
ters if the supposed deccdent
were in faet dead, shall ceuse
a notice toc sueh sunposed de-
ceased perscn to be published
in & newspaper, nublished in
the county, once a week for
four consecutive weeks, set-
ting forth the fuct that such
eppliestion has been made, to-
gether with notice that on a day
certain, which shell be at
least two veeks aftor the last
publiecation of such nctice, the
court will hear evidence con-
cerning the elleged abseuce of
the sunposed decedent, and the
circumstances and duraticn tlere-
of. The persons & lying for
sueh letters of administretion
shall file a petition, verified
by affidavit, stating the facts
unon which sueh anplication is
based and the plece where such
supposed deceased person re-
sjided vhen last heard from by
him--by eny persomn within his
knowledge."
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briefly, other sectlions of ths statutes pro ide
in substance rnd effaoct as to vho may testify at the
hearing for the purnose of declarin:. one legally dead}
publications of the find ‘ns of the courtj requirement of
the alleged decedent, if slive, or eany other person for
him to produce in c.urt within tvelve wecks from the date
of the last date of publication satisfactory evidence
thet he 1s alive; when within the period of twelve weeks
evidence shall not be offered to the :robate Court that
the alleged d cedent 1s in fact still living, letters may
issuej letters being revoked upon prcof that the alleged
decedent 1s alivej of the distribution of the estate of
any alleged decedent upon the giving of a refunding bond
by persocns vho are to receive the estate of such decedent;
of the alleged decedent being substituted for the admin-
istraetor should alleged decedent subseguently appear nud
the paymaent of costs, Jections 268 to 272 of K. 3. Mis=-
souri 1929,

In the case of Vaughn vs. Cadwell, 279 5. Y.
170, 1. c. 171, the court, in discussing the statutes
relating to the declering of a person legally deasd saild:

"It was only by reason of
statutory enactment that ad-
minist ation could be had up-
on plaintiff's estate, due to
the presumption of death after
an absence of seven years, and
the statutes must be striectly
complied with."

In the case of Cunnius vs. eading ochool

Ulstriet, 198 W, 3. 458 1. ¢. 470, the Supreme Court
of the Un’ted States had before it for consideration
statutes coneerning the declaring of a person lecally
dead with'n the State of Pennsylvania, from which 1t
appears our statutes are patterned. 1In this case the
court aptly discusses the reason for the nece:sity of
this type of lezislation. The court said:

"Three characters of interest
invoke a necessity for legis-
lation conceruing this diffi-
cult end #mportant subjeect.
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idrst. The interest of the
person himself who has dis-
ppeared, If it is true thet
generelly speaking every per-
son is held et his omn peril
to wmatch over his own property,
nevertheless the law oves a
duty tc proteet those vho fronm
Incavacity nre unable to direct
their affalrs., It is upom this
rrinciple of rublic order thet
the anpointment of tutors to
ninors or curators toc the in-
sene rests. It is indeed nat-
ural to presums that a person
who has disappeered, if he con=-
tinues to exist, is prevented
from returning b some obstacle
stronger than his own will, and
which, therefore, nlaces him in
the categccory of an incapable
person, whose interest it 1s
the duty of the law to proteect,
and it is for this reason that
the provisions as to & bsence in
the code are placed in the chapter
treatines of the status of jersons
because the ebsentee, in the leg-
al sense, is a persomn occupying
e peculiar legal status., UJecond.
The duty of the levmaker toc ¢ n-
sider the rights of third perties
acainst the absentee, especieally
those vho have richts vhich w uld
depend upon the death of the ab-
sentee, Third., ¥inally, the gen-
erel interest of society which
may recuire that property does
not remain ebandoned without some
sne renresentinz it and vith ut
an OWMNer. « « «"

CCNCLU_ION
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In view of the above it is our opinion that
the estate of arthur .Jacheis must be administered in
accordance with the-tarvs of the statutes releting to
the administering of sstates of persons presuned to bLe
dead., "

Vary\truly yours,
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AUOIALL: Ve GLUN

rssistant Attorney General
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(Acting) attorney Gensral
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