Inter-state Compacts: House Bill 459 not in conflict

with Constitution of Missourt
and United States.
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April 20, 1937 F I L E D
f 7 )

Honorable Francis Smith !/5 ﬁ)
Representative —

59th General Assembly
Jefferson City, Missouri

Dear Mr. Smith:

‘le acknowledge your request for cn opinion
¥ng§r dute of April 13, 1937, wherein you state as
ollows:

"inclosed herewith i1s & perfected
copy of House Bill Number 459
introduced by myself at the request
of the Missouri Bar Association.’

"The wording of this Act was
patternsed after & similar law now
on the Statute Books of the State of
Kanses,

"I would @ppreciate your office giv-

ing me &n opinion as to the constitu-
tionality and practiceability of this

set. Points which have been questioned
are - 1. constitutionality of the bill.

I would think in view of the Federal
Statute that this objection is not well
put. 2. whether the power conferred upon
the Governor by the bill c&n be constitu-
tionally delegated to him- in view of

the fact that he exercises similar powers
in extradition and other metters, and in
view of the prineiple of law that powers
may be delegated to & ministerial officer
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"ir those powers are outlined and
defined by the legislative beody,

it would seem that this objootion also
is not tenable.,

"In requesting your opinion I have
mentioned the foregoing to illustrate
what sort of objections have been made,
whether or not in good faith by op-
ponents of the bill,

"In view of the fact that this session
is in its last stages, I should very
greatly appreciate a response as soon
a8 possible in this matter."

House Bill No. 459 (perfected) (59th General
Assembly) provides that

"AN ACT

"To authorize the Governor of the State of
Missouri to enter into reciprocal agreements
with the officials of other states relat-
ing to the recognition by this state and
the validity in this state of subpoensas,
court orders and summons issued by the
authority of other states; providing for
compensation end immunities for anyone so
summoyjed; relating to privileges to be
accorded to peace officers ol other states;
providing for the issuance of proclama-
tion by the Governor on the acceptance of
such reciprocal agreements by other states.

"Be it enacted by the General Assembly
of the State of Missouri, as follows:

"Seetion 1. The Governor of the State
of Missouri shall be empowered to enter



Honorable Freneis Smith -3= April 20, 1937.

into reciprocal agreements with other
states under authority of the Act of
Congress of the U. S, of June 6, 1934
(4@ 5tat.909; U. S. C. A. 18, Sec, 420)
releting to reeiprocal agreements by
the states for the prevention of crime
in order that this state may join with
such other states for the co-operative
effort and mutuel assistance in the
prevention of crime and in the enforce-
ment of the respective oriminal laws and
policies of the respective states.

"Seetion 2, Such agreements shall pro-
vide that if on the trial in another state
of one charged with a crime thevre committed,
a rson within this state i3 wanted by
eiggar party by a witness &t such trial,
this state, its courts and court officials,
will recognize as walid any subpoenz,
summons or court order issued or made in
acoordance with the law of the state wvhere
the trial is to be had, for the appearence
of the person in this state as & witness

at such trial the same as though such
subpoena, summons, or court order had been
duly issued or mede by a court of this state
for the person to appear &s & witness at a
trial in this state: PROVIDED, A resldent
of this state so asked to o &8 & witness

to another state shall not be required to _
do 80 until there is paid to him a sum equal
to five dollars per day for the time he :
necessarily would bs gone from home &and

ten cents for each mile by the ordinarily
traeveled route to and from the place where
he is to testify: AND PROVIDED FURTHLR,
Thaet he be immune from the service of civil
or eriminal process upon him while enroute
to end from the place where he is to
testify as to a2ll matters oceurring prior
thereto.
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AND FROVIDED STILL FURTHER, This
proposal has been accepted by the
state in which the trial is to be

had and that state has granted
similar rights to this state to
subpoena or order the appearance

as a witness at a trial in this

state of a person in such other state,

"Section 3. Such agreements shall
provide that if an officer of another
state, in conformity with a valid writ,
order of court, or statute of that
state, brings &« person charged with

or convicted of crime in that state
into or through this state, his rights
to: the custody of such person and to
use the state pensl institutions or
county jails for the temporary lodging
of such person shall be recognized by
this state, its courts and oourt
officials, astthough the person were

in oustody of a wsheriff or & proper
officer of this state, in conformity
with a writ, order of court, or

statute of this state: PROVIDED, This
proposal has been accepted by such other
state and that state has granted similar
rights and privileges to officers of
this state.

"Seection 4. Cuch proposals, when accepted
by any state, shall be liberally con-
strued with the view of promoting their
obvious purposes, and to that end techni-
calities not affecting substantial rights
shall be disregarded,
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"Section 5. The Governor of the State
of Misscouri is hereby made the agent
and representative of the stete to
negotiate with the proper officials of
the several states of the Union for the
ecoeptance of these proposals, and he
hereby is specificelly authorized to
conduct such negotiations for and on
behalf of this state, and to execute on
behalf of this state zgreements or com-
pacts with any or all of the other states
of the Union putting inteo effect any or
all of such proposals. The Governor shall
preserve in his office a record of such
negotiations, and when an agreement or
oompact is entered into with another
state he shall issue & proclamation to
that effeect and cause the same to be
published, and the agreement or com-
pact shall thenceforth be in foroe as

- preoclaimed.”

48 Stat. 909, U. ©. C. A, 18, Section 420,
provides &s follows:

"The consent of Congress is hereby given
to any two or more States to enter into
agreements or compacts for cooperztive
effort and mutual assistence in the pre-
vention of erime and in the enforcement
of their respective criminel laws end
policies, end to establish such agencies,
Jjoint or otherwise, as they may deem
desirable for making effective such agree-
ments and compacts.”



Honorable Franeis Smith -6= Aspril 20, 1937

Gordon Dean of the Department of Justice,

Washington, D. C., in an address delivered at the
Attorney Genmeral's conference on orime held inmn
Vashington, D. C. on December 10-13, 1934, makes the
following stetement with respect to Interstate Compacts
for Crime Control (21 American Bar issociation Journel,

89):

"This constitutional provision made
compacts possible. Its wording is
interesting, beczuse it is phresed

in the negative., GSpecifically, it
provides that no compacts might be
entered into without the consent of
congress, In practice, the states,
therefore, have elther worked out the
genercl outline for such a compact,
secured congressilonal approvel in ad-
vance and then, in turn, secured its
enactment into lew by the legislatures
of the steates concerned, or the pro-
cedure hcs been reversed- the state
legislatures first enacting laws es-
teblishing the terms of the compact
end then securing congressional approval
later.

"Surprising as it may seem, however,
little aettention has been paid to the
compect clause of the Constitution, and

the compact device has conséquently
been availed of in a comparatively rare
number of instances,

"About seventy compacts in all have

been approved by congress. These con-
cern such matters as taxation, control

of navigation, utility regulation,
conservation of matural resources, and
boundaries., Only eight compacts have

been approved by Congress in the crime
field, and all of these have been re-
stricted to the narrow field of the
service of process on, or the jurisdiction

over, boundary weters.
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"4 typlcal compact of this type is
thet entered into between the states
of Mississippi end Arkansas . "* * *

"When it was suggested by some that

there was no reason why the laws of

both states should not be made effective
over the entire river, even when such

laws conflicted, others pointed to the
territoriel boundary which seemed, ac-
cording to treditionel boundery concepts,
an insurmountable barrier to concurrent
Jurisdiction. It soon became quite
evident that cooperative effort on the
part of both states was needed.
Mississippl and Arkansas therefore entered
into a compact, which literally, at least
for the purpose of enforeing the laws of
the respective states, extended the
western boundary of Mississippi to the
western shore of the Mississippi River

and the eastern boundary of Arkensas to the
eastern shore of the same river.

"Until 1934, when Congress begen considera-
tion of the so-called Interstete Compact
Bill, which later became leaw, public at-
tention had never been focused on the
possibilities of the compeact device. This
law gave & blanket congressional consent
in advence to all compacts entered into by
any two or more states in the field of the
'prevention of crime and the enforcement
of their respective criminal lews end
policies'.”

The above statement of Gordon Dean is set out
for the purpose of demonstrating the use that has been
made of interstate compacts in crime end other flelds.
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In the case of State v, Cunningheam, 59 So0.76,
a compact was made between the states of Mississippi
and Arkansas extending the criminal isdiction of
Mississippl to the banks of the Mississippi River on
the Arkanses side, end agreeing that the two states
should have concurrent jurisdiction over such river.
The ecourt said:

"States are sovereigns may enter into
any obmpact or agreement they see fit
with each other except &s prohibited
by section 10 of erticle 1 of the
Constitution of the United States. This
section provides that "no stete shall,
without the consent of Congress, enter
into any agreement or compact with
another state,” ete, * * *

"The guestion here is solely as to the
power of the states, under the resolu-
tion, to enter into this ecompact or
agreement. * * *

*The exercise of coneurrent criminal
jurisdiction over the waters which form
the boundaries of states, even to the
very borders of each state, is not new
‘to the law or to congressional legisla-
tion. It seems to be favored and not
opposed hy Congress, and, in creating
territories ané stetes, it has been
voluntarily inserted in the creating
acts of Congress =nd forced upon many
states, When the territories of
washington end Oregon were orgenized,
concurrent jurisdiction was given to
each over all offenses committed on the
Columbia River where said river forms &
common boundery. See Aet March 2, 1853,
¢.90, 10 U.S.5tat. 172; 11 U. S. Stat.
383, The same 1is true of the states of
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"Minnesota and Viscomnsin (iet sug.b,
1846, ¢.69, 9 U.S.5tat,57); the same of
Jowa and Illinois (iet March 3, 1845,
0048' 5 U. S, Utat. 742). and Kentuow
and Missouri. *

"Je think that the case of Centrel Raile
road Cp. v. Jersey City, 209 U.S.473,

28 Sup. @t. 592, 52 L.£d.896, ia con-
clusive of the proposition that states
heving & river forming & common boundary
may, with the comsent of Congress, fix
the Jjurisdiction to be exercised over the
waters from one state to the very borders
of the other, irrespective of the boundary
line between the two states for other '
purposes, If one state may grant to
another exclusive jurisdiction over the
waters to its banks for any purpose, when
Congress consents, we cannot understend
why the same states may not grant to each
other concurrent jurisdietion each to the
banks of the other over offenses committed
on the waters which may constitute a violation
of the laws of the state undertaking the
prosecution, whether such offense be malum
prohibition or melum se.™

If, 2s i1t has been held (Cantral hailroad Compeny,
supre), thet states may by compact grant to each other
exclusive Jurisdiction over the water to its banks for
any purpose, we see no reason why same cannot be extended
from one border of the state to the other.
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The court, in the case of la Plata River &
Cherry Creek Ditch Co. v. Hinderlider, 25 Pac. (2d4) 187,
l.0.188, points out, however, thet the compact must not
violate Federal or State Comstitutions, thus:

"No state shall, without the consent of
Congress, * * * enter into any a?eor-nt
or compact, with another state, * * ¥
Mﬂol’ 1. S.O. 10. par, a’ Ue. Se Conlti-
tution. .

"Conceding for the purposes of thisbocase
that this negative implles an affirmative,
it fells far short of & grant of power to
eny state, with the consent of Oongress,
to enter into a compact violating Federal
or State Constitutions .*'

In the case of the City of New York v. Wilcox,
189 N.Y. Sup. 724, 1l.¢.726, the compact wes designed
to prevent congestion at the port of New York and
New Jersey by means of & joint port commission, the court,
in holding that subjeet to the 2pproval of Congress, any
two stetes could enter into & joint adventure to promote
the welfere of their citizens, said:

"It 15 well established thet subject to
the approval of Congress any two states
mey enter into & Jjoint adventure to
promote the ocommon welfare of their
citizens. Guch an agreement was ehtered
into between New York and New Jersey in
regard to Palisades rark, which lies upon
the borders of the two states. The same
states have another agreement &s to the
construction of & vehicular tunner con-
necting the two states. In such cases it
is not necessary or permissible to limit
or surrender the sovereign rights of the
people, but where such rights are properly
peeserved no question can be raised as 6o
the validity of the compeact."
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Thet a compact between the State of Nissouri and
other states relating to the recognition of subpoenas,
court orders and summonses issued by the authority of the
respective states, would promote the welfare of the citi-
zens cannot be challenged when we consider that twentieth
century orime is no longer confined to intra-state
activities. Furthermore, the sovereign rights of the
people are not being surrendered incsmueh as the Acet pro-
vides for compensation &and immunity for any one summoned.
Nor is the subject of compeacte new to this state,

In the case of State v. Joslin, 2287 Peec.543,
l.c, 544, and agreement by the states of lznsas and Missouri
that a waterworks plant in lansas City, Missouri, situated
in Kensas City, ¥Xensas, adjoinigg & similar plant of the
latter city, the two plants being capable of use, &nd being
in fact to some extent used in co-opersation, esch supplement-
ing the other in certain instances, was held free from
asgessment and taxation by the other state, and a valid
agreement. The court sald:

"By the aetion referred to the lamnses
legislature has in effect declared

that upon the grounds indicated the
exemption of the waterworks plant im
Wyandotte County owned by the City of
Kansas City, Yo., 1s of peculisr publie
benefit. This decision of the legisle-
ture, having been mede in the exercise of
its proper functions and being based
upon grounds that the court cannot pro-
nounce to be capricious or without
foundation in reason, is beyond judiclal
interference.

"The federal Constitution (article 1,
sec. 10, par. 3% by forbildding states to
enter into any agreement or ccmpact
with each other without the consent
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of Congress recognized their power

to do so with that consent. Poole v.
Fleeger, 36 U.3. (11 Pet.) 185, 209,

® 1L.E4.680. lMoreover, some contrects

or business arrengements between states
may be effected without congressional
consent, Virginia v, Tennessee, 148 U.S.
505, 518, 13 Sup. Ct. 728, 37 L.Ed.537.
'The terms 'compacts' and 'agreements',
&8 used in this scetion, cover all stipu-
lations affecting the conduet or elaims
of state, whether verbal or written,
formel or informel, positive or implied,
with each other'. (Annotated Constitu-
tion published by authority of United
Stetes Senate, p.365) not forbidden by
the Oonstimtion, for even with the con-
gent of Congress the states may not
disobey its injunctions-- may not, for
instance, do any of the things prohibited
by the first paragraph of the section
cited (In re Rahrer, 140 U.5.545, 560,

11 Sup.Ct. 865, 35 L.Ed.572), such as
entering into & treaty, alliance, or
confederation. It hes been said that

the clause "compects end agreements,’

as distinguished from '"treaty, &llience
or confederation,' may 'very properly
apply to such as regarded what might be
deemed mere private rights of sovereignty;
such a8 gquestions of boundary; interests
in land situate in the territory of each
other, and other internal regulations for
the mutual comfort and convenience of
states bordering on each other.' (Quoted
from Story's Commentaries on the Consti-
tution, See. 1403, in Virginie v. Tennessee,
148 U, 8. 503, 519, 13 Sup. Ct. 728,

37 L.Ed.537) There is nothing in the
subject matter of the arrangement here
under consideration which because of any
inhibition of the federel Constitution
removed it from the category of permissible
agreenments or compacts,”
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Sec. 2 of Article 2 of the Missouri Consti-
tution of Missouri provides that the people of this
state have the inherent, sole and exclusive right
ttga regulate the internsl govermment and police

reof .

"That the people of -this Ltate have
the inherent, sole and exclusive

right to regulate the intermal govern-
rment &nd poliece thereof, and to alter
and obolish their Constitution and
Torm of government whene'er they mey
deem it necessary to their safety and
happiness: Provided, Such change be
not repugnent to the Constitution of
the Unived States.™

43 we have pointed out, the Federal government
has given blanket approvel in advanoe towards the intor-
state compact where no boundary line of states would be
recognized, as far as it related to subpoenas of
witnesses. The LUtate of Missouril having the right to
regulate the internal government and police thereof, the
authorization of the legislature of such & compact would
not violate the above Constitutional provision.

Section 30 of ALirticle 2 of the Lissouri
Constitution provides:

"Thet no person shall be deprived of
life, liberty or property without
due process of law."
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In the case of Tvie v. Balley, § L.W. (24)
50, l.c. 54, 319 Mo, 474, the court, in construing
the 'due process clause of the Constitution', said:

"Hor do the statutory sections
violate the due process provisions

of either the stute or the federal
Constitution. By due process of law,
defined in terms of the equal pro-
tection of the law, means, in e&ch
perticular case, such an exercise

of the powers of goveranment &s the
settled mmxims and rules of procedure
sanction, and such satreguards for the
protection of individual rights as
those maxims and rules prescribe for
the cless of cases to which the one in
question belongs., It means, in short,
the lew of the lend.®

411 safeguards for the protection of individusl
rights have been provided for in this ict, and there-
fore ecannot be said to be a violation of the 'due process
clause' of the Comstitution.

It is to be noted that provision is made in
Sec. 3 of the above Act that where an officer of another
state, in conformity with & valid writ, brings & person
charged with or convicted of & crime, in or through
this stete, he may use our state penel institutions or
county Jjails for the temporary lodging of such person.

No provision is made for feeding such prisoners,
and we heve been unable to find any Comstitutional or
statutory provision which would prohibit the operation
of Sec. 3, supra, As a matter of fact, we understand
that although there is no provision for same at the
present time, many penal officers of our state have been
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co-operating with the penal officers of other states
in temporarily housing persons charged with or con-
victed of c¢rime,when in the custody of an officer of
another state, in conformity with a valid writ.

Secs. 1 and O of the above iLct authorize the
Governor, &s agent and revresentative of the State,
to enter into reciprocal agreements with other states,
and Secs. 2 and 3 proscribe the provisions that must
be contained in the reeciprocal agreementse. This author-
ization of the Covernor eannot be attacked &8s repugnant
to Article 4, Cection 1 of the Misscuri Constitution,
providing that the legislative power shall be vested
in the Generazl Assembly, since it gives the Governor no
authority to make a law, but only to determine a faect
or thing on which the action of the law depends.

2nd in cese of State ex rel. Fileld v. Smith,
49 S.W. (24) 74, l.c.76, 329 Mo. 1019, the court said:

"The Legislature nay not delegate

the power to encet & law, or to
declare what the law shall be, or

to exercise any unrestricted dis-
cretion in applying & lawj but it
mey enact a law complete in itself,
designed to acoomplish & general
public purpose, and may expressly
authorize designated officials within
definite valid limitations to provide
rules and regulations for the com-
plete operation and enforcement of
the law within its expressed generel
purpose. Bailey v. Van Pelt, 78 Fla.
537, 82 So. 789, 793.

"The Legislature may, without violating
any rule or principle of the Constitu-
tion, confer upon an administretive
boerd or officer a large measure of
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discretion, provided the exercise
thereof is guided and coptrolled by
rules prescribed therefor.' People
v. Products Co., 195 Cal, 548, 234
P.398, 402, 38 Li.L.R. 1186; see,also,
Ex parte Cuvanosugh v. Gerk, 313 lo. 3785,
280 .0, 913 Ste. Louls v. Ice & Fuel
Co., 317 VNo. 907, 296 5.7. 993, 54
felielt, 10823 Merchants' ILxchaunge v.
Knott, 212 lo. 61€, 111 S.\.. 565, and
ceses cited.”

The suthorization of the Governor to act as
agent and representative of the Ctate to enter into
reciproecal agreements with other states belng cone
trolled by definite velid limitations 15 not a dele-
gation of power to enact & law or to declare what the
law shall be, or to exercise an unrestricted discretion
in spplying the law, &nd hence is not & conflict with
Article 4, Section 1 of the lissouri Constitution.

From & consideration of the whole Lct,we are
of the opinicn that the adoption of same by the General
Assembly would not be in conflict with the Constitution
of Missouri, or the Constitution of United Ttates.

lespectfully submitted,

APFROVED: WV. ORR SAWYERS
Assistent Attorney-General,

J. E. TAYIOR
(Acting) Attorney-General.



