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' aMENDMENT NO. 4: H~uae Bill No. 218: Raboits are not 

pro tee ted at the 
presen t t1me,but -

March 22 , 1937 

if House Bill No.218 
is enacted by the 
Legis la ture the Con­
servation Commission, 
as set up in Amendment 
No. 4 will have the control 
and regulation 6r rabbits to 
the extent tha t said Bill 
confers authority on the 
Commiss ion. 

·) ~) / r------4 
:.; 

Honorable • Randall Smar t 
House of Represen t a t ive s 
Jeffer~on City , ~issouri 

FILED 
/ j ... 

r5 J 
Dear ~ ir: 

:.his Departmen t acknowl edges r ece ipt or your l e tter 
r ela t ive to the fol lowing ques tion: 

"House 111 No . 218 now under c on­
r i dera tion by the ~ i sh & 1ame Com­
mittee of the House d irects the new 
Con serva tion Co~~issloner t o issue 
licenses permi tt 1n~ t he exporta ­
tion f or c om.'Tler c1al pur~oses of 
r abbits . 

" J?or t.he gulclance of ":he Com'llit-+:ee , 
wil l you ploase advice me : 

"If House Bill 218 

1 . is enac ted , nnd 
2 . is no~ enac~ed , 

will the Conse~vation Commission, 
in v i ew of the consti tutional 
amendmen t voted on as proposition 
' 4 ', and in v i ew of Sec . 8224 R. S. 
Mo . 1929 , be vest~d wi th the authori ­
ty t o r egulate or pr ohi b i t the ex­
por t a tion of rabbi t s for c ommerci al 
purposes? 

nThi a Co::nmit tee i s in a r rears with 
its wor k and matter s will be material­
ly expedi t ed if your office will 
r ender i t s opini on on thi s quest on 
a t i ts ear lie s t convenience . " 
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On F'ebruary 5, 1937 , this Department rendered an 
opinion t o Honorable ~ . ~ydney Stephens , Columbia , Mis­
souri, holding , in er.'fect, that the Conservation Commis-
s on created by Amendment No . 4 accepted· the laws now in 
existence and as hereinafter passed by the General As s embly 
and could enforce the same; that all the s t a tutes now in 
existence remain potent except in so far as tbey might 
conflict with Amendment No. 4 . In view of the opinion 
heretof ore r endered your question relating to the power 
and author! t y of the Com., i ss i on v1l t h ref'er'3nce to House 
Bill No . 218, if it is enacted, or 1:f it is no t enac ted , 
~us t be consi dered f r om the standpoi n t of t he s t a tutes 
as they now exist . 

Article II , Chapter 43, Sec t ions 8224 t o 8315 , 
inclusive, re~ers to the preservation of f ish and game; 
Chapter 43 of Article I , Sec t i ons 8204 t o 8223, inclusive , 
ref ers t o the power s of t he .J.•i sh and Game Com..,: ssioner . 
f>eotion 8224 places t he ti t le t o bi r ds , f'ish and game in 
the State, and is as follows : 

"The ownersh ip of and title to all 
blrda , fish and game , whether resi­
dent , migratory or imported, in t he 
state of ~ies~xri, no t now held by 
private ownership, l egally acquired, 
is hereby declared t o be in the 
state, and no f ish, birds or ga~e 
shall be caught, taken or killed in 
any manner or at any t1me , or hs.d 
in possession, except the person so 
catching , taking , killing or having 
in poseess1on shall consent that 
the title of aa!d birds, fish and 
game shall be and remain in the 
state of !.U8souri, for the purpose 
of regulati ng and controlling the 
use and diapoe • t i on of the same 
after such catching , tak!n~ or 
killing . The catchin~ , taking , 
killing or having 1n possession of 
birds, f ish or game at any +. ime , 
or in any manner , by any person, 
shall be deemed a consent of oaid 
person that the title of the s t ate 
shall be and re~ain i n the state. 
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:·or the purpose of re t,ulatlns the 
Je e ana disooo1t: on or the sa~e , 
ana said noseeaston shall be con­
sent t o such t i t'le 1n the a tate . tl 

In t.h e case of State v. Hoger 194 •"O• 1 . c . 711. 
the dec1s jon is in confo~tity wi t h •ho stntute heretofore 
quoted : 

" 'Ihe authorities are uniforM. 1n 
holding that the absolute owner­
ehlp of •·ld ~ame is ve~ted in 
the people o· the ~tate , and that 
nuch is no ~ the surject of ~rlvate 
ormere ~p. A~ no per~on has in 
such ~ame any pro~ erty r·ghts t o 
be arfected, i t follows ~hat the 
Legislature, as the representat1Te 
of the people oi' the State • and 
clothed by them w1 tb author! ty to 
make larts • may grant to individuals 
the right to hunt and kill game at 
such times . and upon such terms,and 
under such restrictions aa it may 
see proper , or prohibit tt altogether. 
as the Legislature may deem beet . 
(Hagge rty v . Iee ..,{fg . & Storage Co . • 
143 Mo . 238; Geer v. State of Con­
necticut , 161 U. f . 519; A~erican 
~pres s Co . v . Peopl e , 133 Ill. 649; 
~x parte ~aier , 103 Cal . 476 ; ~ tate 
v . Rodman , 58 inn . 393J lo'a l?"!or v . 
~eoole, 97 Ill . 320 ; Phelps v. Race~ , 
60 N. Y. 10 . ) " • 

1 th respe ct to ' ~e ' and t he mean1n~ of ' f erae 
na t urae ,' the ~upr13me Court of 1seo~lri, in the case of 
' tate v • • eber 205 t1o . 1. c . 45 , "1a1d: 

"As ••1e have [. ejd , t he deer in 
question c ome within the mean­
inc; or the term ' game ,' which 
means animala ferae naturae, or 
wild by nature. I t makes no 
difference t ha t s aid deer were 
raised in captivity and had 
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be come ta--r.e , ~hoy a r e naturally w ·1d . 
' There 1s no property t n wi ld animals 
unt il they hav ~ been subjec t ~o ~he 
cont r ol of !tuln . I f one eec ' res and 
tames them +h ny are his propert y; i f 
h e does not t a>:1e the i. , t hey are s t ill 
h1s so long as they are kept c onfined 
and under his cont rol'. {Cool ey on 
Torta, (2 Bd.) 435; ~annin· v • 
.. ,1 tcherson, 69 Oat! . 447; Amory v • 
.l'lyn , 10 Johns . 102; Com. v .• Chace , 
9 Pick. 15.) That dee r are animals 
fera e naturae 1s held by a l l the 
authorities, and disputed by none . " 

·,:e !mow, as a matter of fac t , that rabbi t s are 
con~idered as game, or an animal fe rae naturae, and t he 
Le~1 sla ture could c ons i der rabbits as ' game ' and by l aw 
protec t the rame, and ,a F :.. ai<! in +:he Hec-er decisi on , 
II 

"p:ran?: to lnuividuals the rl ""ht to h'nn t; and ktll ;-ame a t ouch 
tLne e , and .upon ouch te~s , and 
under s uch restric ~icns as ~t 

~ay $6~ pr ooer , or prohibit it 
al to eo ther ,. 1' -

but h:3retorore , f r om a careful r eadi n g of the statutes, 
rabbtts are no t m~ntioned or i n anywioe pro tec t ed . :he 
statutes are definite as t o certai n game and pl ace certain 
res trlct ,ons on the kill1nr, and taking and us e of squir­
rels , deer , qt:ail and fur bearing an1w l s , Lu+ , &!' s t ated 
above , is s ; !'9n~ as t o rabbits . fhe r e is no statute 
general enour.h in lts t erms , except Sec tion 8224~ which 
is brand enou&n to include rabbits . ~ut conceding , for 
th~ ~ake of argumen t , that Secti on 8224 does include 
rabbi ts as "Ti l d lifo ,- t he LegiAla ture hao n l'Jv&r seen fit 
t o pass any statutes prohibi t ing or regulating t he 
killing , taking or use of rabbits . ~ 

Therefore , we are of the opinion that if Hous e 
Bill No . 218 is not enacted the Can~iss1on would have 
no ~reater control or aut hori t y than the Commissione r of 
Fi sh and Game ae to rabb its. 

!<·r om our cons i dera t1on of House Bill . No. 218 it 
appears to be an Ac t to prov ide for the c onservat ion of 
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rab bi t s and the r egulation and licens~1g of dealers 
t her ein . Without passing on the merits of t he pro­
posed Let or the form of tho sa ,e . we a r e of the opin• 
ion that if ~aid rli l l is enacted the Conservati on Cam­
misston wlll have power to control, r egulate and c on­
s e rve cotton tail rabbi t s t o t he exten t chat ~he Act 
grants the same to it ; tha t rabbits will havo the s ame 
protec tion and r epulation, insofar a s House bill No . 
218 ~ives ~he oower to the Comml ss lon, as any o tner 
speeisa of wlld lif e, animals or f i sh , a s c ontained i n 
the Fish and Game Laws oi the ~ tate of Missouri . 

Re s pec tfully submi tted, 

OLL IV ..... R ',! . NC'L :.H 
Aee s tnnt At~orney General 

AP . ..'ROiJ .. Oc 

J . • TAYLOR 
{Acting} Attorney Ger-eral 

Oi. N: LC 


