AMENDMENT NO. 4: House Bill No., 218:

Merch 22, 1937

Honorable 4., Randall Smart
House of Representatives
Jefferson City, Mlissourl

Dear Sirs

Rabplts are not

protectad at the

present time,but’

if House Bill No.218

is enacted by the
Legislature the Con-
servation Commission,

as set up in Amendment

No. 4 will have the control
and regulation 6f rabbits to
the extent that said Bill
confers authority on the
Commission.

.'J-/

5

FILED
0o

o

-

This Department acknowledges receipt of your letter

rolative to the following question:

"House 5111 No. 218 now under con=-
silderation by the Fish & %rame Com=-
mittee of the House directs the new
Conservation Commissioner to issue
licenses permitting the exporta-
tion for commercial purooses of

rabblitse.,

"For the guldance of the Committes,

will you please advice me:

"If House Bill 218

1. is enacted, and
2. 18 not enacted,

will the Conservation Commission,

in view of the constitutional
amendment voted on as proposition
'4', and in view of Sec. 8224 R.S,
Mo, 1929, be vested with the authori-
ty to regulate or prohlibit the ex-
portation of rabbits for commercial

purposes?

"This Committee 18 1n arrears with

1ts work and matters will be material-
ly expedited if your office will
render its opinion on this question
at its earllest convenisence,"
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On Februnary 5, 1937, this Department rendered an
opinion to Honorable L., Sydney Stephens, Columbia,ilis-
sourl, holding, in eifect, that the Conservation Commis-
slon created by Amendment No, 4 accepted the laws now in
‘existence and eas hereinafter passed by the General Ascsembly
and could enforce the same; that all the statutes now in
exlstence remain potent except in so far as they might
conflict with Amendment No. 4. In view of the opinion
heretofore rendered your question relating to the power
and authority of the Commisslion wlth refersnce to House
B11l No. 218, if it 1s enmcted, or 1f it 1s not enacted,
must be considered from ths standpoint of the statutes
ag they now exist,

Article II, Chapter 43, Sections 8224 to 8315,
inclusive, refers to the preservation of fish and gamej
Chapter 43 of Article I, Sections 8204 to 8223, incluslve,
rafers to the powers of the IFlsh and Game Comul!ssioner,
Seetion 8824 places the title to birds, fish and geame in
the Stete, and 1s as follows:

"The ownership of and title to all
birds, fish and game, whether resi-
dent, migratory or imported, in the
state of lilssourl, not now held by
private ownership, legally acquired,
i= hereby declared to be in the
staete, end no fish, birds or game
shall be ceught, teken or killed in
eny manner or &t any time, or hed
in posseseslion, except the person so
catehing, teaking, killing or having
in possession shell consent that
the title of saild birds, fish and
game shall be and remaln in the
state of Hissourl, for the purpose
of regulating and controlling the
use and dispos’tion of the same
after sueh catching, taking or
killing. The catehing, taking,
killing or having in possession of
birde, fish or game at any time,

or in any manner, by any person,
shall be deemed a consent of sald
person that the title of the state
shall be and renain in the state,
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for the purpose of regulating the
use and disvosltion of the same,
and sald posesession shall be con-
sent to such t1#¥le 'n the state,"

In the case of State v, Heger 194 lo. 1., c. 711,

the declsion 1s in conformity with the statute heretofore

quoted:

"The authorities are uniform 1n
holding that the absolute ownere
ship of w'ld came 18 vested in

the people o: the State, and that
such 18 not the suvject of private
owners ip. A®2 no person has in

such game any proverty rights to

be affected, 1t follows that the
Leglslature, as the representative
of the psople or the State, and
clothed by them wilth authority to
make laws, may grant to individuals
the right to hunt and kill game at
such times, and upon such terms,and
under such restrictions as 1t may
see proper, or prohibit it altogether,
as the Leglslature may deem best,
(Haggerty v, Ice Mfg. & Storage Co.,
143 Ho, 238; feer v, State of Con-
neecticut, 161 U, &, 5193 American
Zxprees Co, v, Poople, 133 Ill. 649;
ix parte laler, 103 Cal, 4763 State
v. Rodmen, 58 Kinn., 393; Magner v,
People, 97 Il11, 3203 Phelps v. Racey,
60 N, Y. 10.) "

With respeet to 'game' and the meaning ol '"ferae

neturae,' the “uprsme Court of Missourli, in the case of

ftate v,

Jeber 205 Ho., l. c. 45, salds

"As we have :eild, the deer in
question come within the mean-
ing of the term ‘'game,' which
means animals ferae naturae, or
wild by nature., It makes no
difference that sald deer were
raised in captivity and had
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beeome tame, they are naturally wild.
"There 1s no property in wild animals
until they havz been subjset to the
control of man, If one szecures and
tames them they are hils property; 1if
he does not tame them, they are still
hls so long as they are kept confined
and under his control'. (Cooley on
Torts, (2 Ed.) 435; senning v,
siltcherson, 69 Gas, 447; Amory v.
Flyn, 10 Johns., 1023 Com., v, Chace,

9 Pick. 15.) That deer are animals
ferae naturae is held by all the
authorities, and disputed by none."

#e know, as & matter of fact, that rabblts are
considered as game, or an animal ferae naturae, and the
Leglsla ture eould consider rabblts as 'game' and by law
grotact the same, and,as zald in the Heger decision,

"grant. to individusls the richt
to hunt and %111 gam= at such
times, and upon such terms, and
under such restricticns as 1t
may see proper, or prohiblit it
altogeather,

but heretofore, from a careful reading of the statutes,
rabb!ts are not mentioned or 1n anywise protected. The
statutes are definite as to certaln game and place certain
restrict'ons on the killing end taking and use of squir-
rels, deer, guall and fur bearing enimels, but, as stated
above, 1s silent as to raeabbits. There 1s no statute
general encugh in 1ts terms, except Seetlion 8224, which
is brosd enough to Include rebblta. OSut conceding, for
the =ake of argument, that Sectlion 8224 does include
rabblts as wild 1ife, the Leglalature has never seen fit
to pass any statutes prohlblting or regulating the
killing, taking or use of rabbits,”

Therefore, we are of the opinion that if House
5111 No. 218 1s not enacted the Commission would have
no greater control or authority than the Commiss!oner of
Fish and Game as to rabblts.

From our consideration of House Bill No. 218 1t
appears to be an Aet to provide for the conservation of
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raboits and the regulation and licensing of dealers
therein., Without passing on the merits of the pro=-
posedl /¢t or the form of the sane, we are of the opin-
fon thet 1f eald B11ll i¢ cnacted the Conservation Com=-
mission will have power to control, regulate and con=
serve cotton tall rabbits to the extent that the Act
grants the same to ity that rabbits will have the same
protection and regulation, insofar as House B1ll No.
218 glves the power to the Commlssion, as any other
speciss of wild l1life, animals or fish, as contalined in
the Fish and Game Laws oi the State of kKissourl,

Hespectfully submitted,

OLLIVLR W, NOLZK
Aseslstant Attorney General

APPROV.Dg

J. . TAYLOR
(Acting) Attorney Gereral
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