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OOLL~CTOR--EX OFFiU!O TrlEASuRER--Re~uired t o give a ne~ rond after 

J anuary 1 , 1937. 

} 
February 2 , 1937 y{ 

./ 
I 

\..../ ED 

Hon. John B. Smoot 
y 

Prosecuting Attorney 
....: "' Scotland County 

Memphi s , H1ssour1 

Dear Sir: 

We have your letter of J 1937, r eouesting 
an on1ni on or this office as follo 

"I would like to have the 0 )1n1on ot your 
department with regard to the sur~1oiency 
or the enclosed b~nd of the Collector of 
Revenues of Scotland County. Wlll this 
bond pr otect the funds of 9cotland County 
1n the hands of the ex officio County 
Treasurer in the ovent said County Collector 
should default in his ex offloio capacity? 

The bond executed by the Collector of 
s cotland County waR executed in 1935 and 
at tha t time he was collector or revenue 
only. now he i s also ex· off icio County 
Treasurer. Unless t he words 'and ex 
otflcio County Trr.asurer • are contained in 
the condition of said bond could not hia 
bondamen say in defense to an ction to 
recover on the pr esent bond for a default 
made br the principal as ex officio Count7 
Tr11 asurer, that bf the very t orme of the 
bond they are obligated only in case ot 
default by the or1no1pal a s Collector and 
not as County Treasurer." 
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The 1933 Legislature provided tha t the county collector 
in all counties of less t han forty thousand popula tion and 
not under. township or6an1zat1on should be ~ officio county 
treasurer. Ho effort was made to abolish the office or county 
treasurer 1n such counties . The two offices , County Treasurer 
and County Collector, are still separat e and distinct of fices , 
but with one public official per forc1ng the duti es of each. 
The county trea surer is required to t ake an oath, 12135 R. S. 
Mi ssouri 1929t He shall keep his office and records in such 
rooms and vault aa the county court provides; shall receive 
all county moneys and disburse same on warr ant of the county 
court, 12136; is reQuir ed to keen a warr ant book, 12139; to 
write •paid" in ink acros s the face of cancelled warrants, 
12123 R. s. Uissouri 1929, tile the sa~e and make a r egister of 
the number and da te of such warrant , 12144. Whenever a county 
warrant is paid by ~·he treaeurer it i o his duty to cancel the 
same b7 punching round holes through the signature on the 
paper on which the warrant is written, 12145. For all moneye 
pai d into the treasury he is required t o issue duplicate 
receipts in favor ot the person paying such money and to keep 
the books , papers and moneys pertai~ing to his office a t all 
times in r eadiness for inspection by the county, 12149. He is 
required to settle with the county court seci-annual ly, a t its 
first and third regular t erms of each year, 12152. 'the county 
clerk is required t o keep a regul -..r account bet •"Teen the countJ 
and t he county t reasurer, 12161. Further examination of the 
stat utes w1 1 reveal other and additional specific duties 1m­
posed by l aw upon the count7 treasurer. 

An examination of some of the duties imposed upon 
the count y collector shows that he i s required to collect the 
revenue, gi ve notices of when and wher e he will meet tax-
puyers in var · ous townships f or the nurpose of collecting 
taxes , Sect: on 9900 R. 8. ~11ssour1 1929; to furni sh non­
resident t axpayer s with a statement of taxes, 9912 R. S. Mo . 
1929; to enter all payments of taxes on hi s r ecords , and to 
mark Mpa1d" on the t ax bill . ga1nst each t r act or lot ot land 
at the time he collects the taxes thereon, 9913 . The collector 
1s empower ed to seize and sell pr operty of ' delinquent taxpayers 
for the purpose ot payi ng such taxes , 9915. At the !larch term 
of the county oourt annually the collector is r equired t o return 
the del inquent li sts ot taxes under oath to the county court, 
9918. Uonthly stateMent s and payments are required from the 
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county collector, 9927. He is required to pay sta te t axes 
monthly to the St a te Tr easurer, 9929. Further and additional 
duties rela tive to delinquent and back taxes are i oposed upon the 
coll ector by Article IX of Chapter 69 R. s. Mi ssouri 1929 relating 
to taxation and reTenue. 

'l'hus, trom an examination of the sta tutes 1 t is apparent 
that the offices of county collector and county treasurer eTen 
in counties where the elective official per forms the duties of 
both are still separate and distinct offices--as much so as 
though they were tilled by separ a te individuals. 

Section l21~2a, Laws of Missouri 1933, page 338, among 
other things provides : 

•Such collector shall act a s ex officio 
treasurer and perform the~ut•es attached 
thereto with no addi tional remuneration 
other than such moneys as are allowed by 
law t or his eP.rv1ces as county collector, 
~ rut sha11 !!Q.! be r egu1rPd !£ give !At. 
E.Qnd other than the bond given M county 
collector. M 

. 'rhe meaning of the above sta tute ua.s to relieve the 
collector who went into off ice in 1935 from giving an additional 
bond as ex officio county trnasurer upon assuming the duties of 
county treasurer in January 1937. These additional duties are 
impos ed by law upon the county collector i n the middle of his 
term, and appr oximnt ely two years aftor he executed a bond solely 
as count.y collector. 

The Question9 therefore treat ed in this o ~inion are: 

(1) The po~er of the legi sl ature to alter the t erms of 
a surety bond so as t o mp~e it cover t wo offices ins t ead of one. 

( 2 ) The liabilities of an of f icer and his bondsmen for 
the performance ex officio ot the duti es of another off ice. 

1937. 
(3) The bond of' the county coll ector af'ter January 1, 

• 



Hon. John B. Smoot -4- February 2, 1937 

I. 

The po~er ot the l egisla ture to 
alter the t erms of a surety bond 
so as to make it cover two offices 
inst ead of one, 

Section 12132a, supra , provides th. t on and after 
December 31, 1936, the county collector 1n certain counties shall 
be ex of ficio treasurer. The county coll ector is el ected 1h the 
ott year elections, to-~t, 1934, etc ., Section 9983 R. s. 
Yi s sour1 1929; hie t erm of office is tor t our years . The above 
sta tute therefore went into effect in the middle of the county 
collector' s t er m of office. The sureties on the coll P-ctor ' s 
bond may have been Willing to sign sa id bond t o cover the 
principal ' s duties as coll ector but may have been unwilling to 
sign such bond to cover the duties of county trea surer. The 
legisla ture had the right to postpone the ef~ective dat e of 
the 1933 act, Seot1on 12132a supra, until after December ~1, 
1936. An act passed by the legisla ture does not become a law 
unt11 its effective da te. The 1933 act is t o be treated as 
though it was passed and became effective January 1 , 1937. 
Ord1nar1ly the liability on a bond cannot be effected by a 
l aw ~assed subsequ ont to its execution. 9 Corpus Juris, Section 
5 , page 56. 

The rule as to the construction of gurety contracts i s 
sta ted in Schuster vs. '..-e1ss , 114 Ho. 158, 1. c. 166, as follows: 

"The contract ot the surety is voluntary, 
w1 thout the expectation or ryrot1 t or gain, 
and the l aw demands that he be dealt with 
in the utmost fairnes s and good f a ith. 
Brandt on Suretyship, sec. 330. 'l'he rule 
was stated by 3udge Lumpkin in nethune vs. 
Dozier, 10 Ga . 235 : ' No pr i nciple of 1aw is 
better settl ed at t h1& day than t t the 
undertaking of the 8Urety, being one stricti 
juris , he cannot, either at l aw or 1n equ1 ey ,. 
be bourn f'Urther or oth(~rwise, than he 1a 
by the very terms of h1 s contract; and that 
it the parties to the orlglnal contract think 
proper to change the t erms of 1t without 
consent of the surety (which 1t ie not dill­
puted they have a right to), the surety is 
di scharged. **it·:~* • • 
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The sureties are in an entir ely different position from 
the principal . The principal ' s obligation to perform the duties 
of county collector and ex officio county treasurer are direct 
obliga tions while those of the sureti~ e partake of a collateral 
undertaking. It may be said that the sureties enter into the 
agreement to be bound on certain conditione, Schuster vs. Weiss , 
supra, 1 . c. 173: 

"Over their contract was the protection 
or the constitution. Tha t contract was 
made with reference to the l aw as it 
then e tood . In the tl.ght of thn t law 1 t 
mus t be read. After 1 t Eru!. made .!! was 
S§CUre from BB[ ac~ Q! ~ l~g1slaturft 
or ame~t to the constitution 1m­
pairing its obligations. • 

Placing a strict construction upon the bond, the sureties 
~ onlz liable l!b.!m made .!!Q. !2Z the express t ert1s Q! tFie bolid. 
There is nothlng in this bond which could be construed to cover 
the duties of the collector as ox officio county tseasurer. I n 
St a te vs. Holman, 96 Uo . APP · 193, the public adninist r ator 
executed a st~tutory bond to cover the duties ot his ottlce. He 
was elected in November 1894 and gave a bond which was approved 
in March 1895 ooverlng h is duties as public administrator . !he 
l egisl a ture by an !"'ct of April 11, 1895, amended the law re-
1. ting to public administrators by adding thereto the offi ce 
of ex officio public guardian. T' ereatter a suit was instituted 
on the bond ot Holman as public administ rator to recovor certain 
moneys which he t31led t o turn over A! ex officio public fMardian. 
The Supreme Court in denying-!iab:frity on fhe bond tor Ho an•s 
account as ex officio public guardian, 1 . c . 202 ~aid: 

M ~***In State to usc , etc., vs. Roberts, i' 
~as held thet ' the St nte can not by a 
legislative act, materially modify a con­
tract between hersolt and a oiti7en, any 
more than she can impair the obligation of 
a contract between cit1zons.'*****" 

The Court further quoted ~th approval the following, 
1 . o. 202: 
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"****' Every contract (which does not ex­
pressly provide to the contrary) mus t be 
c ons i dered <.s made wl t h refer ence to the 
existing state or the law; and, if by the 
1nte~vent1on of t h e Legislature a change 
1 s aade in the law which in any degree 
nffec ts the contract , such contract, made 
without some ole~ and di s tinct reference 
to the prospect or possibility of a change , 
does not hold with referPnce to the state of 
things aa altered b1 the new l aw.' 

The condition in the bond in suit is, in 
terms, that the 1 sa1d William A. Holman shall 
fai thtully discharge all the i>uties of his 
ofrioe.' It was not a part of the duties of 
his office a t th. t time to have charge or the 
estat es and persona or the insane under afl7 
circumstances ; and there is nothing in the 
bond to indicate tha t it was made with re­
ference to any prospective change ot the ex­
isting l aw . .. ***" 

In Ulx vs . Vall (1877) 86 Ill. 40, · 1t was held that an 
injunction bond must be construed with r eference to the statute 
in force at the tlce ot its execution, and t~t the 11abil1tr 
there~n could not be changed b7 the pa ssage of a statute which 
takes effect ntter the execution ot the bond. 

CONCLUSION. 

It is therefore the opinion or this office that the 1933 
Act or the Legisl a ture , Laws 1933, page 338, did not and could 
not impose afl7 liability upon the sureties ot the county collector 
under the bond given by the county collector in 1935 so as to 
make the bondsmen liable tor any detaloatlons made by a county 
collector in his capacity as ex officio county treasurer after 
JaDU8.17 1, 1937. 
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II. 

'lhe liability ot an officer and 
his bondsmen :tor the perforaance 
ex officio ot the duties ot 
gother ot:tioe, 

In People vs. Gardner, 55 Cal. 304 ( 1880) • a suit was 
instituted on a bond given by the Surveyor-GenPr al to r ecover 
certain tees collected and withheld. ~~@ surve7or-gener al was 
also ex officio register ot the State Land Office . In the suit 
instituted on the bond ot ~e surveyor-general, the Court ex­
cluded evidence ot aisappropriated moneys coll ected b7 him as ex 
officio r egi ster o:t the Sta te Land Office. Commenting upon this 
phase ot the c ase, the Supreme Court said, 1. c. 306: 

"We ~ink that the court did not err in ex­
cluding the evidence of acts done by the 
defendant Gardner, as register or the Sta te 
Land Office . Reith r Gardner or his sureties 

ere liable upon the official bond or the 
surveyor-general, tor malfeasance 1n the office 
ot the register, unless the acts of that 
office were part ot the duties imposed upon 
the surveyor- general, or were provided tor b7 
the bond given by him 1n his capacity as 
surveyor-general. I f the legi sl a ture had 
imposed these duties on th~ latter he would 
have been bound t o perform them, and tor non­
per formance he and his sureties would have 
been liable , tor they bound themselves tor 
the f aithful performance ot all duties Which 
may h ave been made the aPpropriate functions 
ot the office, whether made by such l aws enacted 
prior or subsequent to the execution ot his 
ott1o1al bond; or it the legislature had pro­
vided tha t the bond given by the ourveyor­
gener al should include the duties required ot 
t he surveyor-general, and ot the r egist er ot 
the land office, the sureties upon the bond of 
the former would be l iable. But the le~islature 
mlde no such ~rov1s1on. When-rt create . the tWO 
0 flees!! lla e ~hem-separate and distinc~-
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Quoting f ur th er from tho same ooinlon, 1 . c . 307: 

•The sureties on the bond ot t he surveyor­
gener al are : i abl e only for the non-perfor­
mance of such duties as have been i mposed 
by law upon him and come within the scope of 
his office ... 

In People vs . Edwards (1868) 9 Cal. 286. an ~otion was in­
stituted against the sureties upon the ott1c1al bond ot the sheriff. 
The bond was executed tor the tai~ul discharge ot the duties as 
sheriff and the breach as a ssigned consisted 1n the sheriff's 
f ailure to pay oTer a oneye collected b y him as taxes in his e~ 
officio capacity of coll ector. !he Court pointed out that, 1 . c. 292: 

•the offices of sheriff and tax collec,or 
are as distinct as t hough t illed by different 
persons. The duties and obliga t ions or th~ one 
are entirely 1ndepend~nt of the duties and 
obligat ions ot the other. ~*~e offices are 
not so blended tha t the bond executed tor the 
faithful performance ot the duties appertaining 
to the one would embrace in the absence ot the 
statute the obligations belonging to the other.• 

!he Court held the sheriff liable under his bond f or moneys 
collected as ex officio t ax collector because ot a sta tute pas sed 
pr ior t o the giving of the sheriff ' s bond: 

"provided that the sheriff shall be liable 
on his bond tor his duties 1n t he colleot~on 
of t axes ." 

In Cooper vs . The Peopl e (1877) 85 Ill . 417, a suit was 
instituted upon the bond of a aberiff which was given to secure the 
performance of his duties generall7 as sheriff . It wa s c ontended 
that the chPriff as ex officio collector bad f ailed to pa;r into the 
county treasur y commissions retained by h1o out ot the revenue for 
collecting it , which commlsaions were in excess ot the compen­
Rat1on allowed to h~ by t he county board. In the opi nion, 1 . c. 
418, it was held: 
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M!be provisions or the statute under which 
the bond in suit was executed relate entirely 
to the duties pertaining to the office of 
sheriff, and have not the slightest refer ence 
to the ex of ficio duties of collecting and 
paying over r evenue.M 

It appe~ed however in this caeo that the Sheriff as ex 
of ficio collector was req·tired to g1 ve a totall.J disti nct bond 
tor such service. 

In St ate vs. Thomas, the Supreme Court of Tennessee {1890) 
12 5 . w. 1034, held tha t the official bond ot the St ate Treasurer 
did not cover h!! 1iabil1tl ~ 1ndiv1duale tor his acts ~ ~ 
QfliCIR insurance comrolse1oner. 

In Houser vs. State (1915) 110 N. E. 665 , an Indiana statute 
provided ~at the County Surveyor shall be ex officio dra inage 
commissioner and shall give a bond as such in addition to a!s 
ordinary official bond. Ther eafter the county survoyor, a s ex 
of ficio drai nage commissioner, executed a bond to secure him in 
the performance ot his duties as drainage conn1s s1oner, and there­
after was designated commi ssi oner of construction tor drainage 
work without giving a new bond as such coomls oi oner ot construction. 
He committed a default while acting in the latter capaolt.y. It 
was held that the drainage com~1s a1oner1 o bond did not cover the 
default as comcissioner ot construction. the two ottices being 
distinct and separate. 

!o the same etteot is St a te ve. Holman, supra. 

CONCLUSION. 

I' is therefore the opinion of t h i s office that the county 
collector ' ~ bondsmen now are liable only tor the non-per-
formance of h1s duties as oounty collect or; thr.t the sureties on 
suoh bond &Pe not liable tor the non-p~formance ot tha collector's 
duties A! ~ officio county treasurer unless the bond gi ven spe­
o1r1call 7 coyers such ex ottloio duties. 
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III. 

!he bond of the County Collector 
as JanUarY la 19~?. 

It ha• alwqs been the policy ot t his state to reouire all 
collectors of revenue, and all county tr~asurers to g ive bonds 
coyering such tunds as ~a7 come into their official custody. Section 
121~2a, Laws of Missouri 1933, page 338, among other things provides : 

•such collector shall act as ex officio trea­
surer and perform the duti es att ached thereto 
with no additional remuneration other than 
such moneys as are allowed by law for hie 
services as county collector, and h2 ~-~ not 
E!! r eg,uired E give A!lY. !aQ!E. Q ther !rum~ 
~given ~ coun~ collector.W 

The apparent meaning of this language 1s t hat the collector 
shall npt give ~ bonds, one as county collector and one as ex­
officio county treasurer. It means either first , th~t the countT 
collector shall perrorn .the duties of ex of ficio county treasurer 
withou t bond, or second, tha t ~s bond a s county collector shall be 
extended to cover his duties aa ex officio county treasurer. To 
construe the statute 1n the second alternative is to assume, con­
trary to the great we1ght of author1ty, that the liability ot 
suretiea i s eternally flexible and a t the will of t he legi slature 
is capeble of being woven about the universe . 'l'o so construe the 
statute ould be to allow the ex otf1c1o county treasurer to 
handle such funds without the protoction or a bond, a r e sult that 
has al waYs been op~osed to public policy and never intended by the 
legislature. !he legisl atur e int ended by thi s act t o ext end the 
collector's bond to his duti es as ex officio count y treasurer, so 
that the moneys officially coming into his hands as county treasurer 
would be protec ted . ~e haTe heretofore pointed out why that 
cannot be donel While sta tutes in force become a part of the 
s t at utory bond, and such bonds are construed as though such statutes 
mere written therein, Zellers vs . Surety Conpany, 210 Uo. '86, 
Foger~ vs. Davis, 264 Yo . 879, yet the bond cannot be enlarged 
by 1aplication. !he enclosed bond is not suf~icient to cover the 
collector's duties as ex officio county treasurer. We recon~end 
the following form of bond tor county collectors who also are ex 
officio county treasurers: 
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RUOW ALL HEN BY THESE PR~SENTS, t hat we, 
--------------------------' as Principal , and , as sure ties , are 
hr-e="'1"'="d_an_d-.r-tr1::-:rm----,lr-y __ b_o_un--;d;--un-...t~o-the 8 t a te of U1 s sour1 
1n the sum of Dollars, 
for the payment of which we hereby b i nd ourselves, 
our he1ra , executors , administra tors and assigns, 
j ointly and sever ally and firaly by these pre r ents; 

The condition or this bond 1s such, tha' 
wl1ereas the sai d , was on the 

day ot November 1934, duly-erected to the 
-o~t~f~i-c-e--ot collector of revenue w1th1n and f or the 
county of , and on J anuarJ 1, 1937, 
bec~e ex Olf1cio county trea surer of said county, 
1n the St ate ot U1seour1 , and has been duly 
oomm1ss1oned as such county of ficer; 

HOW THEREFORE, if the said 
shall ta1 thtully and punctually_a_s_c_o_u·-n-"ltr-y-c-o ... l ... l_n_c"T't-or 
collect and pay over all s t a te, county and other 
reYenue tor the tour years f r om and after the first 
day or Uarch 1935 , and shall f'a1thtully keep, 
account tor or faitMul ly di sburse all moneys, bonds 
or securities received by him as ex ottio1o county 
treasurer and in all t hings t al thf'Ully perform all 
the duties of h i s sa id office ot collector and ex 
officio county treasurer, according to l aw, then this 
bond shall be void; otherwise to remain in tull force 
and e! feot. This bond is gi ven 1n lieu or the pre­
ceding bond heretofor e executed and is made sub ject 
to any . and all laws now or hereafter enacted, re­
l a t1 t o the the office of county collector and 
ex officio county treasurer. 

' ITNESS our hands and seals at the said county 
of , in the St ate of ll1saour1, th1e 

aay of ~ 193?. ----
Principal. 

Su.ret1es. u 
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Section 9992 R. s. Missouri 1929, provides tha t the county 
court shall examine the collector ' s bond a t the end ot the first 
year of his term of office. to-~it, Uarch 1 , 1936; that the county 
court may again examine s ~ id bond at any time before the tax books 
for the second year ot his term ahall be delivered to him. We 
Judicially notice thr t the t ax book for the second year of the 
collector ' s t erm or office have not as yet been delivered to hia. 
The county court may now examine the collector' s bond to ascertain 
whether or not it is sufficient. Under Section 2848 R. S. Ui esouri 
1929, a gener al power is vested in all county courts t o examine the 
collector' s bond. 

In an opinion heretofore written by this ottlce dated January 
23, 1934 to Hon. Joseph J! . Bone, Jr., Prosecuting Attorney, Audrain 
County; llissouri, it was hel d that the county court has ample 
authority to ~nqu1re at any tice into the suff iciency of the county 
collector's bonds and it in the opini on of t he county court said 
bond is insufficient, then the county court may require the collector 
t o gi ve a new bond. 

OOUCLU5ION. 

It 1 ~ therefore the opinion of t~s office t h t it is now 
the duty of all county courts t o ex~:ne the bond ot oount,r 
collectors t o ascertain ~hether or not it i s sut~!clent; tha t in 
counties where the county col~ector is now ex ott1c1o count ] treasurer 
the bond of the county collector must be broad enough to specifical l7 
include all of hl a duties as ex officio cou~ty tr~nsurer; that 1t 
the collector ' s bond is not so worded, then under the law it is 
1nsuttioient, and tho county court should mako an order r equiring 
the county collector to executa a now bond as county collector broad 
enough to cover his duties as ex oft1c1o county tre~ surer. 

APPROVED: 

J. E. TAYLCR 
( Act ing) Attorney General · 

FliR: IOl 

Respectfully submitted, 

FRANKLIN E. REAGAN. 
Assistant Attorney General 

• 


