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SOLL&CTOR--EX OFFL{U10 TREASURER-~Required to give a new rond after
January 1, 1937.

|
Hon. John B. Smoot | / -~/

Prosecuting Attorney

Scotland County
Memphlis, Missourl

Dear Sir:

We have your letter of J 13, 1937, reouesting
an oninion of this office as follows:

"I would like to have the o»inion of your
department with regard to the sufflclency

of the enclosed bond of the Collector of
Revenues of Scotland County. Will this

bond protect the funds of Scotland County

in the hands of the ex offlclo County
Treasurer in the event sald County Colleector
should default in his ex offlclo capaclty?

The bond executed by the Collector of
Scotland County was executed in 1936 and
at that time he was collector of revenue
only. Now he 1s also ex officlo County
Treasurer. Unlesg the worde 'and ex
officio County Treoasurer'! are contained in
the condition of gald bond could not his
bondemen say in defense to an action to
recover on the preeent bond for a default
made by the principal as ex offlclo County
Treoasurer, that by the very terms of the
bond they are obligated only in case of
default by the principal as Collector and
not as County Treasurer,"
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The 1933 Leglislature provided that the county collector
in 211 counties of less than forty thousand populatlion and
not under township organization should be ex officio county
treasurer, No effort wae made to abolish the office of county
Treasurer in such counties., The two offlces, County Treasurer
and County Collector, are stlll separate and distinet offices,
but with one publie officizl performing the duties of each.
The county treasurer 1s required to take an oath, 12135 R. 8.
Missourl 1929, He shall keep his office and records in such
rooms and vault as the county court provides; shall receive
gll county moneys and disburse same on warrant of the county
court, 12136; 1s required to keen a warrant book, 12139; to
write "pald" in ink aeross the face of cancelled warrants,
12123 R, 9, Hissouri 1929, flle the same and make a reglster of
the number and date of such warrant, 12144, Whenever a county
warrant is pald by “he treasurer 1t 1= hlg duty to cancel the
same by punching round holes through the signature on the
paper on which the warrant 1s written, 12145, For all moneys
pald into the treasury he 1s reduired to lasue duplicate
receipts in favor of the person payling such money and %o keep
the books, papers and moneys pertaining to his office at all
timee in readiness for inspection by the county, 12149, He is
required to settle with the county court seml-annually, at 1its
first and third regular terms of esch year, 12152, The county
clerk 1s reduired to keep a regul:r account betveen the county
and the county treasurer, 12161, Further examination of the
statutes wlll reveal other and additlonal speciflc dutles im-
posed by law upon the county treasurer.

An examinatlion of some of the dutles imposed upon
the county collector shows that he 1s reduired to collect the
revenue, give notices of when and where he will meet tax-
payers in var'ous townships for the purpose of colleecting
taxes, Sect on 9908 R. 8. Missourl 1929; to furnish non-
resident taxpayers with a statement of taxes, 2912 R. 3. Mo.
1929; to enter all payments of taxes on hils records, and %o
mark "pald" on the tax blll sgainst each tract or lot of land
at the time he collects the taxes thereon, 9913. The collector
is empowered to seize and sell property of’ delinduent taxpayers
for the purpose of paying such taxes, 9915. At the March term
of the county court annually the collector isg redquired to return
the delinquent lists of taxes under oath to the county court,
9018, Monthly statements and payments are required from the
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county collector, 9927. He 18 required to pay state taxes
monthly to the State Treasurer, 9929, Further and additional
dutlies relative %o delinquent and back taxes are imposed upon the
collector by Article IX of Chapter 69 R. 5. Missourl 1929 relating
to taxation and revenue.

Thue, from an exsmination of the statutes 1t is apparent
that the offices of county collector and county treasurer even
in countiees where the elective officlal performs the duties of
both are still separate and distincet offlices--as much so as
though they were fllled by separate individuals,

Sectlon 12132a, Laws of Missourl 1933, page 338, among
other things provides:

"Such collector shall act as ex officlo
treasurer and perform the dutkes attached
thereto with no additlional remuneration
other than such moneys a8 are allowed by
law for hls services as county collector,

g0 A 8 Boine o 0
collector,"

The meaning of the above statute was to rellieve the
collector who went into office in 1935 from glving an ggditlonal
bond as ex officlo county Sreasurer upon assuming the dutles o
gounty treasurer in Janusry 1937. These additional duties are
imposed by law upon the county collector in the middle of his
term, and approximately two years after he executed a bond solely
as county collector.

The questions therefore trested in this o-inion are:

(1) The power of the legislature to alter the terms of
a surety bond g0 as to make 1t cover two offices instead of one.

(2) The lisbilities of an officer and his bondemen for
the performance ex officlo of the duties of another office,

. (3) The bond of the county collector after January 1,
1937,
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I.

The power of the leglslature to:
alter the terms of a surety bond
80 a8 to make 1%t cover two offices

instead of one,

Section 12132a, supra, provides th:t on and after
December 31, 1936, the county collector in certaln countles shall
be ex officio treasurer. The county collector is elected in the
off yvear electlons, to-wit, 1934, etc., Section 9983 R. 8,
Missourl 1929; his term of office is for four years. The above
atatute theraforo went 1into effect in the middle of the county
collector's term of office. The suretles on the collegtor's
bond may have been willing to sign sald bond to cover the
principal's duties as collector but may have been unwilling to
sign such bond to cover the duties of county treasurer. The
legislature had the right to postpone the ef“ective date of
the 1933 act, Section 12132a supra, until after December 31,
1936. An act passed by the legislature does not become a law
until 1ts effective date, The 1933 act is to be treated as
though it was passed and became effectlive January 1, 1937.
Ordinarily the liablility on a Lond cannot be effected by a
law nassed subseduent to 1ts executlon. 9 Corpus Juris, Section
5. page B6.

The rule as to the construction of surety contracts is
stated in Schuster vs, Welss, 114 Mo. 158, 1., c¢. 166, as follows:

"The contract of the surety is voluntary,
without the expeectation of »rofit or gain,
and the law demands that he be dealt with

in the utmost falrness and good faith.

Brandt on Suretyship, see. 330. The rule
was stated by Judge Lumpkin in Pethune vs.
Dozler, 10 Ga. 236: *No principle of law 1s
better settled at thie day than that the
undertsking of the surety, belng one strictl
Juris, he cannot, either at law or in equity,
be bound further or otherwise, than he is

by the very terms of his contract; and that
if the parties to the original contract think
proper to change the terms of 1t without
consent of the surety (which it 1s not dis-
puted they have a right to), the surety 1s
discharged, ###ist #
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The suretles are in an entirely different position from
the prineipel. The principsal's obligation to perform the dutles
of county collector and ex officio county treasurer are direct
obligationes while thoge of the suretles partake of a collateral
undertaking, It may be sald that the sureties enter into the
agreement to be bound on certaln condltions, Schuster vs. VWelss,
supra, l. c¢. 173:

"Over their contract was the protection
of the constitution, That contract was
made with reference %o the law as 1%
then stood, In the Pight of that law 1%
must be read. tor 1t was made it was
sgoure from o QELE.%'L%&M
or ame nt e constitutlion im-

pairing its obligations.*
Placing a striet construction upon the bond, the sureties

ggix ;Leb%a when made go | e g;g{ags lerns of bond.
%ﬁgéo 8 nothing in 8 nddihfﬁﬁ'oou e constru o cover
the dutles of the collector as ex offlcilo county teeasurer. In
State ve., Holman, 96 Mo. App. 193, the publlc administrator
executed s statutory bond to cover the dutlies of his office. He
was elected in November 18904 and gave a bond which was approved
in March 1895 covering his dutles as publie adminigtrator. The
leglelature by an 2ot of April 11, 1895, amended the law re-
1l2ting to public administrators by adding thereto the office

of ex officio public guardian. T ereafter a sult was ilnstituted
on the bond of Holman as public administrator to recover certaln

moneys which he ed %o over ex officlo public guardian.
The Supreme Court in denying 1iability on %E“ona or oHs.n s
account as ex officlo publie guardian, 1. ¢, 202 sald:

Wraw%In State %o use, ete., ve, Roberts, 1%
was held that *the 3tate can not by a
legislative act, materially modify a con-
tract between herself and a cltizen, any
more than she can impalr the obligation of
a contract between ciltizens, 'tu*isn

The Court further quoted with approval the following,
1. e. 202;
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"#ua#tEyery contract (which does not ex-
pressly provide to the contrary) must be
considered .s made with reference to the
exlsting state of the law; and, i1f by the
intervention of the Leglslature a change
is made in the law which in any degree
effects the contract, such contract, made
without some cle:r and dietinct reference
to the prospect or possiblility of a change,
does not hold with reference to the state of
things as altered by the new law,!

The condition in the bond in sult is, in
terms, that the 'sald Willliam A. Holman shall
falthfully discharge 2ll the “uties of his
office.' It was not a part of the duties of
hle office 2t th:t time to have charge of the
estates and persons of the insane under any
circumetances; and there 1e nothing in the
bond to indlcate that it was made with re-
ference to any prospective change of the ex-
18ting law, ###*un

In Mix vs. Vall (1877) 86 Ill. 40,-1it was held that an
injunction bond must be construed with reference to the statute
in force at the time of its exeoutlon, and that the liability
thereon could not be changed by the passage of a statute which
takes effect after the execution of the bond,

0. 81

It is therefore the opinion of this office that the 1933
Acet of the Leglslature, Laws 1933, page 338, did not and could
not impose any liabllity upon the sureties of the county collector
under the bond given by the county collector in 1935 so as %o
make the bondsmen liable for any defalcations made by a county
collector in his capacity as ex officlo county treasurer after
January 1, 1937.



Hon. John B. Smoot -7 February 2, 1937

II.

The lisbility of an officer and
his bondsmen for the performance
ex officlo of the duties of

another office,

In People ve. Gardner, 55 Cal. 304 (1880), a sult was
instituted on a bond given by the Surveyor-Genersl %o recover
certaln fees collected and withheld. The surveyor-general was
also ex officio reglster of the State Land Office. n the suit
instituted on the bond of the surveyor-general, the Court ex-
cluded evidence of misappropriated moneys collected by him as ex
officlo reglster of the State Land Office. Commenting upon this
phase of the case, the Supreme Court sald, 1. c. 306:

"We think that the court did not err imn ex-
cluding the evidence of acts done by the
defendant Gardner, as register of the State
Land Office, Neith r Gardner or hls suretles
were llable upon the official bond of the
surveyor-general, for malfeasance 1n the office
of the reglster, unless the acts of that

office were part of the dutles imposed upon
the surveyor-general, or were provided for by
the bond given by him in his capacity as
surveyor-general, If the legislature had
imposed these duties on the latter he would
have been bound to perform them, and for non-
performance he and his sureties would have
been liable, for they bound themselves for

the faithful performance of all duties which
may have been made the appropriate functions
of the offlce, whether made by such laws enacted
prior or subsecuent to the execution of his
officlial bond; or if the legislature had pro-
vided that the bond given by the surveyor-
general should include the duties reculred of
the surveyor-general, and of the reglster of
the land office, the suretles upon the bond of
the former would be liable. Bnt the leglelature

!ﬂgfbos g%g_ gzg%%gigg; !g%_ orogtlno 3
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Quoting further from the ssme oninion, 1. c¢. 307:

“The sureties on the bond of the surveyor-
general =re ‘i1able only for the non-perfor-
mance of such dutliee as have been imposed
by law upon him and come within the scope of
his office."

In People ve. Edwarde (18568) 9 Cal. 286, an aotion was in-
stituted against the sureties upon the official bond of the sheriff,
The bond was executed for the faithful discharge of the duties as
gsheriff and the breach as assigned consisted in the sheriff's
fallure to pay over moneys collected by him as taxes in his ex
officio capaclity of colleector. The Court polnted out that, 1. c. 292:

"the offices of sheriff and tax collector

are as Aistinet as though filled by different
persgons, The dutles obligations of the one
are entirely independent of the duties and
obligations of the othepr,“#%#The offlces are
not so blended that the bond executed for the
falthful performance of the duties appertalning
to the one would embrace in the absence of the
statute the obligations belonging to the other."

The Court held the sheriff liable under hie bond for moneys
collected as ex offlicio tax collector because of a statute passed
prior to the giving of the sheriff's bond:

"nrovided that the sheriff shall be liable
on his bond for his duties in the collection
of taxes."

In Cooper ve. The People (18%97) 85 I1l, 417, a sult was
instituted upon the bond of s sheriff which was glven to secure the
performance of his dutles generally as sheriff, It was contended
that the cheriff as ex officlo collector had falled to pay into the
county treasury commlssions retalned by him out of the revenue for
collecting 1%, which commissions were in excess of the compen-
aation allowed %o him by the county board. In the opinion, 1. c.
418, 1t was held:
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"The provislons of the statute under which
the bond in suit was executed relate entirely
to the duties pertaining to the office of
sherliff, and have not the slightest reference
to the ex officlo dutlies of collecting and
paying over revenue."

It appeared however in this case that the sheriff as ex
officlo collector was req:ired to give a totally distinet bond
for such service,

In State vs. Thomas, the Supreme Court of Tennessee {1890)
12 8. W. 1034, held that the offlicial bond of the S8tate Treasurer

414 Dot sover his Msbilisy fo individuals for his aote 28 ex

In Houser ve. State (1915) 110 N.E. 665, an Indlana statute
provided that the County Surveyor shall be ex officlo drsinage
commigsioner and shall gilve a bond as such in addition to his
ordinary offlcizl bond. Thereafter the county surveyor, as ex
officlo dralnage commissloner, executed a bond to secure him in
the performance of his dutiees as dralnage commissioner, and there-
after was designated commisaloner of construction for dralnage
work without giving a new bond as such commissioner of construction.
He committed a default while aeting in the latter capacity. It
waes held that the drainage commissionerts bond did not cover the
default as commissloner of construction, the two offices belng
distinet and separate. _

To the same effect 1s State ve. Holman, supra.

CONCLUSION,
It 1s therefore the opinion of this office that the county
collegtor's bondsmen now are liable only for the non-per-

formance of hls duties as county collector; th:at the suretles on
such bond are not liable for the non-performance of the collector's
duties gs ex officio unless the bond given spe-
eifically covers such ex cfficlo dutles,
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III.

The bond oflthegcounty Collector
as Janugry 1, 1937,

It has slwasys been the policy of this state to require all
collectors of revenue, and all county tr-asurers to glve bonds
covering such funds se may come into thelr official custody. Section
12132a, Laws of Missourl 1933, page 338, among other things provides:

"Such collector shall act as ex officio trea-
surer and perform the dutles attached thereto
with no additional remuneration other than
such moneys as are allowed by law for his

gervices as county collector he
be required $o give mmm'i %&'

bond given as county 9_”_90‘
The apparent meaning of this language 1s that the collector
ghall not glve bonds, one as county collector and one as ex-

fficlo county treasurer, It means either first, th.t the county
collector shall perform the duties of ex officlo county treasurer
without bond or second, that his bond as county collector shall be
exte cd 0 cover hls dutles as ex offilclo county treasurer. To
construe the statute in the second alternative 1s to assume, con-
trary to the great welght of authority, that the liability of
suretles 1s eternally flexible and at the will of the legislature
is capable of being woven about the universe. To so construe the
statute would be to allow the ex offlgclo county treassurer %o
handle such funds without the protection of a bond, a result that
has always been opposed to public policy and never intended by the
legislature. The leglslature intended by this act to extend the
collector's bond to his duties as ex officlo county treasurer, so
that the moneys officlally coming into his hands as county treasurer
would be protected. We have heretofore pointed out why that
cannot be donel While statutes in force become a part of the
statutory bond, and such bonds sre construed as though such statutes
vere written therein, 2011er: vs, Surety Company, 210 Mo, 88,
Fogerty ve. Davlis, 264 Mo. 879, yet the bond cannot be enlarged
by implication. !he enclosed ﬁond is not sufTiclent to cover the
collector's duties as ex officio county treasurer. We recommend
the following form of bond for county collectors who also are ex
officlio county treasurers:
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"BOND,

KNOW ALL MEN BY THESE PRESENTS, that we,
- , a8 Principal, and
s 88 suretles, are

held and firmly bound unto the State of Missouri
in the sum of Dollars,

for the paymen® of which we hereby bind ourselves,
our heirs, executors, administrators and assigns,
Jointly and severally and firmly by these pre-ents;

The eondition of this bond 1s such, that

whereae the sald - was on the

day of November 1034, duly elected to the
office of collector of revenue within and for the
county of , and on January 1, 1837,
became ex Officio county treasurer of sald county,
in the State of Missouri, and has been duly
commissloned as such county officer;

NOW THEREFORE, if the sald :
shall falthfully and punctually as county collrotor
collect and pay over all state, county and other
revenue for the four years Trom and after the first
day of March 1935, and shall Talthfully keep,
account for or faithfully disburse all moneys, bonds
or securities received by him as ex officlo county
treacurer and in ell things falthfully perform all
the dutlee of hils sald office of collector and ex
officlo county treasurer, according to law, then thies
bond shall be void; otherwise %o remalin in full force
and erfeet. This bond 1s given in lleu of the pre-
ceding bond heretofore executéd and is made =ubjlect
to any.and all laws now or hereafter enacted, re-
lating to the the office of county collector and
ex offiecio county treasurer.,

WITNESS our hands and seals at the egald county
of s in the State of Missourli, this
day of , 1937.

Principal.

“Sureties, "
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Section 9992 R. 8. Misgsourl 1929, provides that the county
court shall examine the collector's bond at the end of the first
year of hie term of office, to-wit, March 1, 1936; that the county
court may again examine s-1d bond a2t any time before the tax books
for the second year of his term shall Le delivered to him, We
Judicially notice thst the tax bool for the second year of the
collector's term of office have not as yet been delivered to him,
The county court may now examine the collector's bond to ascertain
whether or not 1% lg sufflcient. Under Section 2848 R, 3. Missouri
1929, a general power is vested in all county courts to examine the
collector's bond.

In an opinion heretofore written by thls office dated January
22, 1934 to Hon. Joseph M. Bone, Jr., Prosecuting Attorney, Aufrain
County, Missouri, it was held that the county court has ample
authority to incuire at any time into the sufficlency of the county
collector's bonds and if in the opinion of the county court sald
bond is insufficlent, then the county court may require the collestor
to give a new bond,

CONCLUSICN,

It 1s therefore the opinion of this office that it 1s now
the duty of all county courts to examine the bond of county
collectors to ascertaln whether or not 1t is sufficlent; that in
countles where the county collector 1s now ex officlo county treasurer
the bond of the county collector must be broad enough %o speciflcally
include all of his duties as ex officlo county treasurer; that if
the colleetor's bond 1s not so worded, then under the law it 1is
insufficlent, and the county court should make an order requiring
the county colleetor to execute a new bond as county collector broad
enough to cover his duties as ex officlo county tre.surer.

Respectfully submitted,

FRANKLIN ©. REAGAN,
APPROVED: Asslstant Attorney Goggral

J Ll E' !Ami
(Acting) Attorney General



