
OFF:CES: Super :l.ntendent of Trachoma Hospi tal at Rella may accept 
employment as examiner f or insurance company and Missouri 
Commission for the Blind if such does not interfere with 
his duties as Superintendent. 

January 13 # 1937 . 

I J 

J . E. Smith. M. D. 
SUporint endent 
Trachoma dospital 
Rolla . J.:i s souri 

ear Dr . Smith: 

Thi s is to ackno\'lledge your let t er as follows : 

"· s I a !Tl no\7 a f ull time State employee 
I wi l l tr~ you f or a n opinion concern-
i nG two a ppoint ments vmich I have and 
~a o allowed to accept while a Federal 
e~ployee or prior to ~mrch 1936. 

"About six years ago I was asked to be 
the ~ner for t he Equitable Life 
Assurance Society on a ccount of tho 
fact that I vms the onl y physician in 
the County who l'.ra s a graduate fro:"l an 
A '-ra.de ?!edical College . All of the 
other doctor s had Jra duated bef or e 
medical schools were so G~aded. and was 
therefore allarrod to accent the a pooint­
ment by the u. s. PUblic Health Service 
under ~hich I oas uorking . This appoint­
ment rarely requires me t o r.lako more 
than three examinations during a year 
and as most of such examinations are 
done during the evenings it does not 
interfere with my hospital duties . 

" 1b o other a ppoi n tment is the local 
xamincr fo r t he Hi ssouri Com:nission 

for t he Blind . It so happens that I am 
the onl y oye physician that td 11 examine 
f or the Co::t . .issi on i n this soc tion . 
The dl i nd Comnission and t he ~rachomn 
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Hospital have a great deal i n common a s 
we oft&n hold our field cli nics together 
at which time all of t he trac homa patients 
are referred to us and all non- t rachoma­
tous pa tienta are referred t-o the Commis­
sion. I am the only eye physician approved 
by the Co~ssion between St . Louis to 
t he north, Jeffer son City to the west and 
Poplar Bl uff to the east. There are 
other eye physicians in this area but 
for reasons of their own are not frie ndly 
wit h or tovtard to the Commission . Again 
the examination s for blind pension appli­
cants do not exceed two or three in any 
month and therefol"e does not interfere 
in anyway with my hospital duties,. The 
fees for the examinations are ~5. 00 and 
being so few does not repre sent a big 
item but t he contact between t he two 
departments works for t he good of both. 
Hcmever bef ore cont inui ng I will t hank 
you for a n opinion on t his status,. 1' 

we .note that you state that you are a full-time 
State employe and that y ou have the right by contract to examine 
per sons applying for i n surance VIi th the Equitable Life Assurance 
Society a nd t hat you are also local examiner for the tlls souri 
Commi s sion for the Blind. You state that t h e examinations f or 
the Equitable Life Assurance Society are usually done evenings 
a nd do not interf ere with your duties as Superintendent of 
the Trachoma Hospital; a nd that the examinations f or the Missouri 
Commission for the ~lind do not interfere with yot~ hospital 
duties. In other word e . the examination of persons f'or the 

Equitable Life Assurance Society as well as tho !Jissouri Commis­
sion for the Bl ind do not i n an}-rJise interfere \'11th or cause you .. 
to be taken away :from your duties as Superin tendent of the 
Trachoma Eospital . 

It is against publ i c Dolicy of the State of tliasouri 
for one hol ding an employment or office to accept other employ­
ment which uould pr ·event s uch person from 'devoting his ent1'te 
time to t he performance of tho duties of the ·of fice or employ­
ment he holds under the St ate . Your examinations. as we unde'r­
s t a nd it , will not cause the State t o suffer i n a np1ise . 
or the taki ng of your time from your of fic ial duties . 
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Article 1 , Chapter 51, R. s. t~ . 1929, re l a tes to 
"pe .. sions to deserving blind." Section 8898 of said article 
a nd chapter makes it the duty of the Co~asion for ~1e Blind 
t o ·mnke regulati ons nrclative to the examinati on of applicants 
for pension, including t he examination by the oculist . " And 
we assume , by virtue of that section , you were appointed aa 
exa.rnini l16 oculist fo r your district . V~e do not believe that 
your a ppointment a s examiner for t h e Mi a sour! Commission f or 
the Blind amounts to the holding of an office , but believe it 
is merely a n employment. 

y A per son cannot hold t wo of f i ce s if such oe 
i ncompatible . In 46 Corpus Juris, p . 941, Sec . 46. tho follow-
in~ is said: 

( 

"At common law the ho lding of one office 
does not of 1 't se 1f disqualify the incW!l­
bent fro m holding another office at the 
same time , provided there is no incon­
sistency in the functions of the t~o 
of fices in question . But ~here the 
functions of t he two offices are incon­
sistent, t hey are r egarded as i nc ompa t­
i ble. The i nconsistenc y , which at common 
law makes offices incompatible , does 
riDt consist in t he physical i mpossibility 
to d i schar ge t he duties of both offices, 
but lies rather 1n a conflict of interest , 
as uhere one is subordinate to the other 
a.nd subject i n sone degree t o the super­
visory power of its incumbent , o:r Tthere 
t he incumbent of one of the offices has 
t h e power to remove the incumbent of the 
othe r or to audit the accounts of the 
other . The guosti on £! i ncom tibili 
doe s not arise when one o t he os ion 
1 s an --o?fi ce and t he (5t her !1! · mere z ~ 
employment," 

From t he facts stated i n your letter it is our 
opinion that you may continue t o act as examine r for the 
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~qui table Life Assurance Society a nd as local examiner for 
the Missouri Commiss i on for the Bl ind .. just so long as said 
employment s do not interfere or take your t ime a.Yray from 
your of!'ieial duties as SUperintende nt of t h e Trachoma 
Ho spita~ . 

APFROVED: 

J . E . T .. YLOR 
(Acting ) Attorney- General . 

JLH:EG 

Yours very t r u ly • 

James L . HornBostel 
Ass!i.. stant Attorney- General • 


