MOTOR VLICLE: Fersons charged with the larceny of a motor
vehlele or any part thereof, when found guilty,
the punishment shall be assessed in accord-
ance with the provisions of the lMotor Vehlcle ‘ct.

Hone Yorrest ‘mith
State ‘ucitor
Jefferson Clty, Missourl

Lear ' ir:

Th's will scknowledge recelpt of y ur request for
en oninion which reeds as follows:

"Having recelved a cost bill from
Dougles County, ¥issouri, which shows
the following state of facts:

"The cefencant was charged with ‘he
crime of grand larceny, the informe-
tion charging that the defen_ant
cid feloniously teke, steel and carry
swey certein perts for eculipment of
s _motor vellele ove the velue of
30400, snc "he Instruction on the
nunisktment in the case glven by the
Court was for e term of not less
than two nor more than flive yesrs

in the state penitentiary.

" Therefore, we desire an opinion
from ycur office on the followling
questions

"If a defendent is ch rged undes
‘ectlon 4064 He. e Mo, 1929, with
the lerceny of a motor vehlele or
any vart, tire or equipment of a
motor vehiele of & value of 30,00
or more, is the punishment ersces ed
under Section 4065, K. s Ho. 129,
or .ection 7788, '« -« Y0, 19207"

I'nder the nrovlisiona of tectlion 40885, i« "« Moo 1929,
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persons conviected of the lerceny of a motor ve icle were pun-
ished In the psnitentiary for 2 term not exceedlng ten years.
™ e was orior to the enactment of what is known ss the motor
veliecle sct of 1981, vessed =t sn xtra Session of the Legls-
lature,

Under the rovielone of _Lectlon 778G, « e F0oe 1929,
which 1s 2 pert of the lMctor ehlcle /ct, certain nenaltles
were provided for sany nerson convicted of feloniocusly tsking
or carrying awsy sny motor vehiele or sny part thereof of
the velue of thirty dollars ( 30,00) or more. Under snother
subdivision of the ssme section, other sensltles were ore-
seribed rengling from a {ine, Jolil sentence or term in the
penitentiary,

Under the provisions of ‘eetlon 7758, 7. e lioe 1929, it
1s rrovided 1n effect and substance that the motor vehlele =mct,
pagsed st the extra seszionof the Leglslature of 1021, should
exclusively conirol concerning motor vehiecles. It 1s further
provided in subetsnce and effect that any snd all laws incon=-
slstent with or contrary to the vrovisions of the ast should
be vold,

In the cess of .tate ve Liston, B S. 7. (2d) 1l. c. 784,
the “ourt lad before 1t lor consiceration an instruction
which d'recte. the Jury ss to the am:unt of punlchment te be
given 1rn the evernt they £ und the defencent zullty of the
cr'me rs chsrged unde:r "he rrovisions of .ectlon 4064. The
Court held hat this instructlion mis:iirected the jury as
to the ren;e of punialment, snd, n passing upon ssld ine
struction snld:s

® % «# % _ection 89 of the antor ’shicle

tet of 1921 proviies that any cerson

who shall be convicted of feloniusely
stealing eny motor vehlele, or sny part
thereof, of = vnlue of ,30.00 or uore,
fshsll be punished by imprisonment in
thepenltentlary ‘or 2 t erm not exceed-

ng twenty-rive yesrs or by conflnement

in the county je1l not exceedlng one yesr,
cr by fine not exceeliing one thouscnd
dollers ({1,000) or by both such ine snd
Imprisonment.' (Itallcs ours.) Moreover,
sectlon 31 of s« 1d set provides that ell
laws or parts of laws contrary to, incone
sistent, or in conilieb with, any of the pro-
vislions of #:1d amct, arc repealed, ané the
repeal of such laws ls properly referred
to snd covered by the title of s-1d sct.
Lsws ‘x. ‘esslon 1921, pp. 76, 105, 106.
thus, 1t pleinly appeers that 'he jury
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was !mproperly Instructed as to the
renge of punishment for thls offense,
as prescribed by lew at the time 1n
question, snc thet sppellant was
thereby cdeprived of a substantlal

ri hte=that 1s, the right to have the
jury consalicder & less severe punish=-
ment then the minimum punlshment fixed
by the instruction mentlonede # # # "

JONCLUS ION

It 1s *he oplnicn of this cepartment that if sny person
is charge: with the larceny of s motor ve ‘cle or any cart
thereof unde.' the »nrovisions of 'ectlon 4064, supra, that the
punlshment 17 #=1¢ person s found gullty shall be sssessed
under the provisions of “ection 7786, =upra, snd not under
the srovisions of “eetion 4065, supra.

Respectfully submitted,
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