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••• B0ARD OF ELF~ ... ION COMMISSIONERS - Shall Stil&, :t names of 

judges and· clerks at least 60 days prior to the city elec­
tion to be held on March 29, 1938 

December e. lg37. 

Board of Election Commissioners 
Court House 
Jackson County 
Kanaas City, Missouri 

Attention: Mr. Edgar Shook. Member 

Gentlemen a 

FI L ED 

This is to acknowledg• ~•1pt of your request 
for an opinion concerning the comttrU:o"t1oll of subdivision (e) 
ot Section 1~~nd Section 7 of an Act relating to t~o regis­
tration of voters and for holding of elections in c1 t iea of 
300.ooo to 700.000, Laws of Mo. 1937, at page 294. Your 
pree.ise question readea · 

•no the above ~rovisions ot law oblige 
the Board of Election Commissioners 
to select and publish the names ot 

. judges and elerks at least sixty days 
prior to the ~ election to be held 
March 29. 193'8;0r do the provisiona 
oblige the Board of Election Commie,.. 
sioners to aelect and publish the names 
of judges am clerks at least sixty 
days prior to the ci t:r primarx to be 
held in Kanaaa City on Mareh 8, 1938?• 

It is provided b7 Section 7 in part 1 

•said board of election commissione.ra 
sha11 at least aixty days prior to 
the first f i ty or state election a.f'ter 
this artie e beco .. s a law, and at 
leaat ~ty days p~ior to each presi­
dential election thereafter, select 
and choose f our electors as judges 
ot e leetion for each preeinet in such 
city.• 
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Other seet1ona of t~a statute p rovide for the 
a ppointment of clerks ot election in the same manner in 
which judges are to be appointed~ 

The above quoted pqrtion of the statute is plain, 
unambiguous, in 1 ts t.erme, excepting as hereinafter pointed 
out, and requires tha t sixty days prior to the firat city 
election it 1s the duty of the Board of Election Commissioners 
to aelee t judges of election. The only amb1gu1 ty existing in 
tbia portion of the statute quoted, it' any, ia in the con­
structi.on of the word •election" as has been u.aed, but 1.11 
our con•ideration of Subdivision (e) of Section 1, we find 
that th• Legi~~ature has defined what 1a meant by the uae of 
the word "election" in the £ollowing language z 

• 'El.eetion' shall mean any general, 
f.P.~ial, municipal or pr~y elec­
t r on, unless otherY•l•• s .pecitled. • 

It ia elementary in the construction of a sta tute 
that words shall be construed in their ordinary and usual 
sense in order _to arrive at the Lqgiel a tive Intent. CUJ11'11na 
va. K. c. Public Service Company, ~6 S; •• (24} 920~ In­
voking thia rule in our eonsidera~ion of the wor4 "election• 
in Section 7, aupr"B, can it be aafd that the Leg ia.lature 
contemplated that Judges be a ppointed sixty days prior to 
the primary election! We t.h1llk not• Had the Leg ialature 
intended the word •election• to be uaed in relation to any 
primary we are of the opinion that aueh an expression would 
have been made• 

We muat,. ther.efore, indul.ge in the ~e•umption 
that the Legislature haa not used 141e or uaele•a verbiage, 
State vs. Ha1d1 60 s. w. (24) 41Jlll.eu-.. llontgomery Elevator 
Co., 50 s. w. l24} l:K>. ·and that when the words •rirat ctt7 
or state elee.tion•were providnd, that the Legislature meant 
an election where vot•a are east for a candidate for a par­
ticular Office and not a priii!ary elect1.on where persons · 
are ehoaen aa candidate• by pol1i1eal parties; By analogy, 
th1e reasoning 1a fo.r tJ.fied by the expre•aion of the 
Supreme Court in the ease of State ex rel• Taylor, 220 Moe 
618, 631, wherein ~e court quoted approvingly the st. 
Louia Court of Appeal• as tollowsa 
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•As eaid by the St. Louie Court o~ 
Appeal• in Dooley v. Jackson~ 104 Mo. 
App. l.c. 30• 'The word •election• 
frequently oee"Qrs in the Conati tution 
of the State. Pirst in aeetion g, 
article 2. and article e or that in­
strument ia \b. oll.y devoted to the 
subject o~ electio~. But wherever 
used in the Conati tutio%lj, · 
i t ia used in the senae of choos111g 
a person or p ersona for office by vote. 
and nowhe-re in the sense of nominating 
a candidate tor otfiee by a political 
part,-. •Where the word ia uaed in a 
certain or restricted eenae in the 
Constitution and the Legislature 
uaea the eame word without r e stric­
tion or qualification i n an act 1n 
respect to the same sub ject-matter., the 
word 1n the a ta tute should r eeei ve 
the eame interpretation that the Con­
stitution baa given it'• • 

Tbua. it will be seen in the conatruetion of See­
·tiop 7 • aupra, that the Legia~ature haa not in any sense uaed 
the word "election• without restriction~ but with a qual11"1ea­
tion. that qualification being a c ity or a state election. 
Had such intention been to the contrary~ w can assume that 
it would have been expressed. Thie ·expression t'rom the Taylor 
eaae has been followed in numerous decisiona of our Supreme 
Court. reference to which would serve no useful purpose in 
the course of this opinion except to rei tera.te that which baa 
been expressed. 

Numerous cases support the view t hat the word 
•election• does not, standing alone~ wilthout restriction or 
qualification, include a primary election. The holdings in 
these part1eu1ar eases are baaed on the premise that an election 
in its eommon acceptation meana the choosing of a person tor 
an office rather than the no~ting ot a candidate for an 
office by a political party. State -* rel. Taylor. aupraJ 
State va. Hartman. 231 s. w. 982. g95 ( Mo.)J Woo~ v. State t 
52 &tl. 294. 296(B. J~J Kay va. Sc~eider. 221 s. w. 880 (Tex.J 
Y~alton vs. Olson~ 170 N .. w. 10' (}Jorth. Dakotah People va. 
Cavanaugh. « Pac. • 105'7 ( Call!orni~)~ ... 
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We return in our consideration to the de£11U t1on 
of the word •election• aa defined by the Leg1s1ature 1n 
Subc11v1a1on (e) of Section 1. aupra.. We are not urmdnd-
ful in reac~ our concluaion that a Leg~~lative construction 
ahould reee1 ve reepeottul. consideration. but while eueh 1a 
the rule the . courts will not be bound thereb7. State e.x 
rel. Board or Fund Comm.1aa1oners vs. &11th, 96 s . w. (24) 
us. Thua, an7 cona1derat1on given by the court to a Legis­
lative conetruction ia in view of arr1~1ng at the Legisla­
tive intent. It baa been held, however. in the case ot 
State ex rel. Cobb va. Tboapaon. 6 s. w. (2d} 57, tbat 
the Legislative conatruction w11~ be invoked where tb• 
statute 1'8 unambiguoua or doubtt'ul.. i 1 tL these coru~idera­
tiona, it ~Ollowa t hat the Legi•lative construction of the 
word election" is not to be conaidered in determining 
whether or not the Board of Election Comm1as1oners ahall 
appoint judge a and cl-vka ai.xty d aya prior to a c1 ty primal"y 
election. 

CONCLUSION 

In view of the above, it ia the opinion of this 
depar~ent that the Board ot Election C~s1oners shall 
aelect the nemea or judges and clerks at leaat si.xcy daya 
prior to the city election to be hel4 on Karch 29, 1938. 

Yours very truly, 

RUSS:t:LL C . STONE 
Aa•1atant Attorney General 

APPROVED& 

RO..Y McKITTRICK 
, Attorney General 
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