HABEAS CORFPUS - Writ served on person in custody must delivex
PENAL INSTITUTIONS - the body and may be relmbursed by Legislative
gppropriatien for necessary expenses.

) December 28, 1937

aO
LA ——
Honoreble J. M. Senders, Warden F'[lﬂ?fij i
Missouri State renitentlary ; - \
Jefferson City, Missouri -
Dear Varden: /

/

We acknowledge receipt of your request for sn opinion
deted November 9, 1937, which reads as followa:

"A writ of habess corpus ad testificandum was
issued by Hon. Robert L. Gideon, Judge of the
Circuit Court of Ozark County, Missouri, di-
rected to the undersigned as Warden of the
Missouri State Fenltentiary, e nd commanding
thet Irnestine Howell, an inmate of this in-
stitution, be brought befcre the sald judge
of the sald circuit court on November 8, 1937,
there to testify in the cese of the State of
Missouri vs. Relph Teylor and Floyd Tsylor,
defendants in said Court, on the part of the
defendants.

"No fees or expenses Incldent to the trans-
portation, safekeepiny and return of the prisoner
was offered., In this instance, as well as all
other instences of like cheracter, a written
opinion from your office as to whelher neces-
sary fees or expenses cen be required vefore
complying with the order cf the Court. Would
the rule leld down by you in this Instance
epply in ceses where the wltness 1s required
by the State? If complience with the order
of the Court is to be carried out under any
circumstence, from what source should the
necessary fees and expenses come?"

As to the jurisdiction over one convicted of a crime
and sdmitted to the Penitentlary, Section 8316, Laws of lNo.
1933, pege 327, provides:
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"There 1s hereby created and established a
department to be known as the Department
of Fenal Institutions, by which name 1t
shall have perpetual succession, with the right
to complain and defend in 2ll courts; and to
adopt and use a common sesl and alter the
same at plessure. ‘1he Department of Fenal
Institutions shall be under the control and
menagement of a Commisslon composed of rthree
membersg, not more than two of whom shall be=-
long to the same political party, who shall
be known as Commissioners of the Depertment
of rensi Institutions, and who shall hsve
and exerclse the powers, and perform the
duties snd functions in this article pro-
vided, and as otherwlse authorized by law,
The commilssioners of the department of penal
institutions shell reslde in Jefferson Cilty
end devote their entire time to the dutles
of their respective offices. Sald department
of penal institutlions shall have &nd exerclse
control and jurisdiction over all penal in=
stitutions in thls stzte supported in whole
or in pert by the direct spproprlation of
money out of the state tremsury, and more
particulerly over the lissouri reformatory
at Boonville, the stete industrial home for
girls st Chillicothe, the state Industrial
home for negro girls at Tipton, the inter-
medieate reformateory at Jefferson City snd
the state penitentiary end prison at Jef-
ferson City, together with sll real estate,
buildings, machinery end personsl property
belonging to or used by, or In connection
wit.l'}, sald penel institutions, or any there=-
of.

Section 8319, Laws of lMo. 1933, page 328, provides:

"The director of pensl institutions shall
recelve an ennual salary of not more than
thirty-six hundred cdollars, asnd such rall=-
road fere end other travellng expenses &s
may be incurred while treveling in the dis-
charge of official duty. Each member of
the comuission of the department of penal
institutions, other than the chelrmen thereof,
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ghall heve and recelve an ennual salery of
not more then thirty-two hundred dollars,
and in addition thereto shall be reimbursed
for all railroad fare and other expenses in-
curred while traveling in the discharge of
officiel duty."

Section 8338, R. S. Mo. 1929, relating to custody
of prisoners, provides:

"The State prison board shall, subjeet to law,
have the exclusive government, regulation

and control of the Missourl state penitentiary,
the Missourl reformatory, the industrial home
for girls, the industrial home for negro girls
and aof all other penal or reformstory insti-
tutions hereafter created znd of all persons
who now are or who hereafter shsll be legally
sentenced to either of the institutions here-
inabove menticned or referred to and who
shall be committed to the custody of said
board, sand seid board shall meke and enforce
such by~-laws, rules and regunlations as they
from time to time deer necessary and proper
in the mansgement of all institutions or
persons now or hereefter legally committed

to saild board, and shall be vested with and
possessed of all other powers and dutiles
necessary and proper to enable 1t to carry
out fully and effectually all the purposes

of this article. ©Sald board shall employ

and at all times control a warden, deputy
werden, superintendent of industries, super-
intendents, matrons, physicians, cheplains,
trade foremen, turnkeys and gusrds, and all
other off'icers and employes as the board msay,
under law, from tine to time deem necessary
and proper for the efficient administration
of said boerd."

Section 65855, R. 8. Mo. 1929 provides 1n psart:

" ## eighth, when a statute require‘ an act

to be done, which by lsw, an ageni or deputy
as well may do as the principal, such requisi-
tion shall be satlsfied by the performance of
such act by an suthorized agent or deputy; = "

As to the right of a defendant charged with a
erime to have legel process for a witness, Article II,
Section 228, Missouri Constitution, provides:
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"In eriminal prosecutions the accused shall
have the right 4% to have process to com=
pel the attendance of witnesses in his be=
half e, "

Section 1752, R. S. lo. 1929, provides:

"Any person who has been convicted of &
criminsl offense 1s, notwithstanding, a com=
petent witnesas, but the conviction mey be
proved to affect his credibllity, either
by the record or by his own cross-examination,
upon which he must answer any question
relevant to that inquiry, and the party
croan-examining shaell not be concluded by
his answer,"

Section 3618, K. 8. ko, 1929, provides in part:

"Lvery person indicted or prosecuted for a
criminal offense shall be entitled to sub=-
poenas and compulaory process for witnesses
in his behalf; ¢

In Ex parte lermaduke, 91 Mo. 228, l.c. 238; 4 S. W.
91, the Supreme Court sald, construing the above constitu=-
tionel provision:

"Compulsory process, for a witness, signi-
fies and means the process that will compel
the sttendance of such witness."

In the same case but in the dlssentinpg opinion, the
purpose of habeas corpus ad testificandum, is discussed &at
page 250, and Judge Sherwood sald:

"The writ of hesbeas corpus ad testlficandum

is a very ancient one, and was grantable at
the discretion of the courts at common law,

It was a process whereby the attendance of
wvitnesses was compelled, snd 1t was employed
to bring the witness before the court, whether
in custody awaiting triel, or when undergoing
sentence, ### And there sre instances where
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the astate courts have issued the writ 1n
question, where the witness was in custody
or undergoing sentence. The instances of
the issuance of such & writ are not frequent
in the state courts, but whenever they oc-
cur, or sare referred to, they distinctly
recognize the principle, and the undoubted
right of & defendant in & criminal csase to
have 1t enforced."

46 C, J. page 1018, Section 246, reeds:

"The right of sn officer to compensation
for expenses incurred by him in the per-
formance of an official duty must be found
in a proviegion of the constitution or a
statute conferring it either directly or
ty necessary irplicetion, s "

46 C. J. page 1035, Section 301, reads:

"The duties of a public office include those
lying feairly within 1ts scope, those essential
to the accomplishment of the maln purpose
for which the office was created, and those
which, slthough .Incidental and collateral,
serve to promote the accomplishment of the
principel purposes. Fublic officials take
their offices cum onere with all responsi-
bilities attached, end in sccepting office
inpliedly contract to perform the dutles
thereof, ## "

CONCLUSION

From the above cuoted statutes, we see that custody
of immaetes in penal institutions is primarily in the de-
partment of penal instlitutions, subject to the rules and
regulations of the Commiseslioners as they deem necessary
and proper in the mansgement of sald penal institutions,
and persons legally committed therein. We also see that
the Commilssioners are entitled to reirbursement for rail-
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road fere and other expenses incurred while traveling in
the discherge of official duty. Ve see also that the Com=
misslioners have power to employ and control a Warden and
other persons whom they -deem necessary, under the law, to
assist in adminlistering es their agents some of the legal
duties imposed on the HKissouri penal institutions.

wnere the duty has been delegated to the VWardsn
of the renitentiery, by the Commissioners, to sssume general
cust~“y ~ver the prlsoners confined in the Penitentiary,
then the lunconvenience of answering a writ of hebeas corpus
directed to sald ¥Warden 1s aypsrent. The writ of habeas
corpus ad testificandum is nc exception. rursuant to the
Kissouri statutes and the Marmeduke ceas=e, &bove set out,
one commlitted to the rFenitentlery 1s yet a competent witness,
and one charged with a crime hee the constlitutionel right to
compulscry process for his witnesses, even where they be con=
victse DBy statute the state has thls seme right to compel
attendsnce of a convict as s witneses. (See Section 3818,
Re S. Ko. 1926)s The evailable remedy in such cases 1is
habeas corpus ad testificandum, e nd where the Varden be
served with a copy of such a writ, it 1z his duty, under
the law, toc see that the body rte produced in court as com=
manded whenever the prisoner be in his custody. There 1is
no slternative svailable to evold seld writ.

We have searched the statutes to discover 1f the
Leglisleiure ns provided any sdvence fecs or expenses lnci-
dent to the urensportation, sefekeeping end return of a
prisoner delivered pursusnt te e writ of habeas corpus and
we find none. OUn the other hand, Section 1389, supra, pro-
vides reimbursement to the penal commissioners for expenses
incurred in the discharge of official duties, and we bellieve
thet the Lepglslature intended by this section the seme re-
imoursement to extend to any subordinste penzl employee who
1s delegated to perform as their egent cny legasl duty that
necessitates traveling expenses in delivering prisoners in
response to habeas corpus ad testificandum. Thls expense
of reimbursement would be properly charged sgainst money
eppropristed by the Legislature fcr costes in eriminal cases.

Un the other hand, there iz no law prohibiting
the Warden from asking snd recelving reimbursement in lieu
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of a clelm sgeinst the state, from persons expecting the
beneflt of sald convict's tesiimony pursuant to habeas
corpus ad testificandum..

Regpectfully submitted,

‘i:ja.. 6 ill‘. Efli;xmlb
Asslstent Attorney General

ArFROVLD:

J. E. TLYLCR
(Lcting) Attorney General
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