
• HABEAS COR PUS -
PENAL INS'l'ITU'l1IONS -

Writ served on person in custody must deliver 
the body and may be reimbursed by Leg islative 
appropriatian for nece ssary expenses . 

December 28, 1~37 

I 
~0 

"V ----r-, 
Honorable J . :M. Sanders , \~arden 
Missouri State .t'enit enti ary 
Jeffer son City, Uissouri 

FlL ~~DI 

Dear \. arden : 

\,e acknowledge recei p t of your request f or an opinion 
dated Noveuber 9 , 1937 , which reads as ~ollow~: 

" A writ of habeas corpus ad testificc.ndum was 
i ssued by Ron. Robert L. Gideon, Judge of the 
Circuit Court of Ozark l.ounty, Lissouri , di­
rected to the undersicned a s \'•arden of the 
l.1issouri State lenitontic.ry, a nd con:.nanding 
that :.rne s tine Ho-. ell , an in:. l' te of this in­
s titution, be br oucht befor e the said judge 
of the said circuit court on 1,overnber B, 1937 , 
there t o testify in the cose of the State of 

i ssouri vs . Ral ph ~aylor end ~ loyd Taylor , 
defendants in said Court , on tho ~art of tho 
defendants . 

" No fees or expenses incident t o tho trans ­
portation , sai'ekeopin and r eturn of tl1e .vrisoner 
was offered. In this instance , a3 well as all 
other instances of like character , a •~r1 tten 
opinion from your of'fice c a to whethei' n eces­
sary fee s or expenses ccn b~ required bef ore 
complyin£: with the order of the Court . \.ould 
the rule laid down by you in this instence 
apply in cases where the ¥ 1 tnese is required 
by the State? If com_.~licnce with ·i:he or der 
of the Court is to be ccr ried out under any 
circumstance , fron what s ource should the 
necessary fees und expenses come?" 

As to the jurisdiction over one convicted of a crime 
and ad.mi tted t o t he ?eni t entiary , Soc tion 8316 , Laws of :Jo. 
1933, page 327, provi des: 

• 
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" Ther e i s her eby created and established a 
depar tment to be known a s the Department 
of ~enal Institutions , by which name it 
shall have per pe tual succession, with the right 
to complain and defend in all courts; and to 
adopt and use a common seal and alt er the 
same at pleasure . ~he Department of Penal 
Institutions shall be under the contr o l and 
management of a Cor~ission composed of three 
me1 .. bers, not mor e thnn two of whom shall be­
long to the s ame political pa r ty, who shall 
be knoVIn as Com.r, issioners of the Department 
of renal Institutions , &nd who shall have 
and exercise the ~ewers , and p erform tho 
duties and functions in this article pr o­
vided, and a s o t l' orr ise author ized by- law. 
The comrrissioners of the department of _penal 
institutions ~hall reside in Jefferson City 
and devote their entire tine to the duti e s 
of their respective offices. Said department 
of penal institutions shall have and exercise 
control and jurisdiction over all ~enal in• 
stitutions i n this st! to supported in whol e 
o~ in p art by the direct a~propriation of 
money out of the state t~sury , and ~ore 
particularly over the .. ·issouri reformatory 
at Boonville , t he state industrial home for 
&i rls at Chilli cothe , the state industrial 
home for negro Li rls at ~ipton, tho inter­
mediate reformatory at Jefferson City and 
the state .J:Jenitentiary unci prison a t Jef­
ferson City, together ~ith all real estate , 
build i ng s , t::.achinery and • ersone. l property 
bel ongi nc to or used by , or in cOThlecti on 
with, sai d ~enel jnotl tutiono , or r~y there­
of . " 

Section 8319 , Laws of l.o . 1933, page 328, provides: 

" 'I'he director of penal .instituti.ons shall 
receive an annual salar y of not more than 
thirty- six hundred dollars, fnd such rail­
r oad f are and other travelinG expenses as 
may bo incurred while travel inG in tho dis­
charge of off icial duty . Each Member of 
the commission of the departcent of penal 
institutions, other than the chairman thereof # 
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shall have and receive an annual salary of 
not more than thirty- two hundred dollars , 
and in addition thereto shall be reimbursed 
for all railroad fare and other expenses in­
curred wh1le travelill{; in the discharge of 
official duty. " 

Section 8338, R. s. Mo . 1929, r elatine to custody 
of prisoners, provides: 

"The State prison board shall, subject to law, 
have the exclusive government , regulation 
and control of the Missouri state penitentiary, 
the Klssouri r eformatory, the industrial home 
for girls , the industrial home for negro girls 
and f all other penal or reformatory insti­
tutions hereafter created and of all persons 
who now are or who hereafter shall be legally 
sentenced to either of the institutions here­
inabove montioned or referred to and who 
shall be coremitted to tho custody of said 
board, and aa id boar d shall make and enforce 
such by- la a, rules and re~Llations as they 
from time to time dee~ necessary and proper 
in tho management of all i~titutions or 
persons now or hereafter l egally committed 
to said board , and shall be vested with and 
possessed of all other powers and duties 
necessary and proper to enable it to carry 
out tully and effectually all the purposes 
of this article. Said board shall employ 
and at all times control a warden, deput y 
warden, superintendent of industries, super­
intendents, matrons , physicians , chaplains , 
trade for emen, turnkeys and 6Uards , and all 
other officers and employes as the board may, 
under law, from tit e to time deem necessary 
and proper for t he efficient administration 
of said board. " 

Section 655, R. s. Mo . 1929 pr ovides in part: 

" ** eighth, when a statute require6 an act 
to be done , which by l aw, an ag~n~ or deputy 
a s well may do as t he principa.l, such requisi­
t ion shall be satisfied by the p e.rforcance of 
such act by an authorized agent or deputy; ** " 
As to tne right of a defendant charged wit h a 

crime to have le~al process for a witne s s , Article II, 
Section 22, Missouri Constitution, provides: 
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" in criminal prosecut ions the accused shall 
have the right .;!-:r~ to have process to com­
pel the a ttendance of itnesses in his be­
hs.lf *~r'~. " 

Section 1752, R. S. ao . 1929 , provides : 

"Any per son who has been convicted of a 
c~imine l offense is , notwithstand1ne, a com­
petent itness, but the conviction may be 
proved to affect his credibility, either 
by the r ecord or by his own croas- examination, 
upon which he must ansrer any question 
relevant to that inquiry, and tne ~arty 
cr oss- exumininr. shall not be concluded by 
his answer . " 

Section 3618 , R. s . f .. o . 1929 , provides in p art: 

"Lvery person indicted or prosecuted for a 
crioinal offense 3h.o.l1 be entitled to 3Ub­
poenas and compulsory process for itnessos 
in his behalf; ~HH~ " 

In Ex parte l~armaduke , 91 Uo . 228 , l . c . 238; 4 S . \ . • 
91 , the Supreme Court said, construinr the above constitu­
tional provision: 

"Compulsory p roces s , for a witness, signi­
fies and means the p r ocess t hat will compel 
the attendance of such 'i tness . " 

In the s ame case but in the d1ssent1nt opinion, the 
purpose of habeas cor pus ad testi ficandum, is discussed at 
page 250 , and Judge Shen:ood said: 

"The writ of habeas corpus ad testificandum 
is a very ancient one , and was grantable at 
the discretion of the courts at common la • 
It was a process hereby the attendance of 
witnesses was com~el~ed, and it was employed 
to bring the witness befor e the court , whether 
in custody awaiti ng ~ial , or ~hen undergoing 
sentence • .;~** And there ar e instances where 
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the state courts have issued the writ i n 
ques t ion, ~here the witness was in custody 
or undergoing sentence . ~l:he i nstances of 
the issuance of such a ~rit ar e not frequent 
in the sta te courts , but ~henever they oc­
cur, or £. r e referred to , they distinctly 
recocnize the principl e , and the undoubted 
r i ght of c defendant in a criminal case to 
have it enforced. " 

46 c. J . page 1018, Section 246 , r eads : 

"The right of t.n officer to compensation 
for expenses incurred by hin in the per­
f or mance of an official duty must be found 
in a :t-r ovision of the constitution or a 
sta tute conferring it either directly or 
by necessary i l:.plicetion, ~-:"'* " 

46 C. J . page 1035, Section 301 , reads: 

"The duties of a public office include those 
lying f airly wi t hin i t s scope, those essent ial 
to the accomplishment of tho main purpose 
f or bich the office t as created, and those 
which, although.incidental and collateral , 
serve to promote the accompl ishment of the 
principal purposes . l'ublic officials take 
t heir offices cum onere with all r esponsi­
bilities attached , and in accepting office 
i 1pl iedly contract to 1 erform the duties 
ther eof . -,'h't " 

CONCLUSI ON 

From the above ~uoted statut es , we see that cus tody 
of inmates in penal institutions is prir~arily i n the de­
partment of penal insti t utions , sub ject to the rule5 and 
rer ulations of the Comm~ssioners as th~y deem necessary 
and proper in the l"lanageT~ent of said ponal institutions , 
and persons leeo.lly committed therein. \',e a lso see that 
the Commissioners ar e en~itled t o rei. burse~ent for rail-
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road fare end other oxpcnaes incurred ~hile traveling in 
the discharge of official duty. \.e see also that the Com­
misoioners have pov.er to employ and control a Warden and 
other per~ons who~ they deem necesoary, under the la , to 
aosist in a&in!stering as their agcnt:J sore of the legal 
duties iiapooo<l on the Mi~sotri .enal institutions . 

\.here the du ty has oeen dele["ated to the \,ard~n 
of the !:enl tentiary, oy the Uol!IMi:Jsionera , to assume general 
cuat ... y VP'f' the pr:!..ao.1ers confined in the .. .)en1 t entiary, 
then tho inconvenience of answering a \'1ri t of habeas corpUJI 
directed to said ~-ardor is a. rarent . The \'fi'i t of habeas 
corpus aa ~eotlficandum is no exception. ursuant to the 
l.issouri statut et' and the :.arL.cduke case 1 Lbove set out , 
one coL-:mi tteu to the reni tent~!:!'; ::..o yet a cotr_)ct:ont. ui tness , 
and one chart od v:i tl1 a cr~-Me h!1c thC' con.,t.t tutlonol ri~ht to 
compulsory proces::~ !'or his ''.ri tnc c.se~, t.ven here u ... ey be con• 
victs . By statute thA state has th~s sc.me right to compel 
attendance of a convict as & witnesr . (Seo Section 3618, 
R. s . Lo . 1929) . The nvo.ilaole reredy in such cases is 
habeas cor1•us ad trstificandum, a:.. nd v-here the ' arden be 
served v-ith a co y of such o writ, it i::- his duty, under 
t be lav., to see that the QOdy ~e ~reduced :n court as com­
mWldcd t':hene\ler the Pl'isonar be in 111s custody. ~l!lere is 
no a lternutive a~o:l~ble to avoid sr.id ~Tit . 

We have sGnrchod tho statutes to discover if the 
~eLiolou r~ r s ro\ld(o any advance fees or expenses inci­
dent to th(> tra.ns Jox· t n-c;ion , so.fekeepinc o.nd return of a 
prisoner deliver(d urs-L."-nt to c writ of habeas corpuo and 
we finu none . On th~ ot;her nand, Section 1389, supra, pro­
vides reir.bursol'l!ent to the 1- enul co1w isa1oner3 for expenses 
incurred in th6 ul.sch.arfO of official duties , end v;e beli eve 
that the ~glslattxe intended oy th1 s section the same re­
im;)ursement to extend to an~' suhord-n--te ...,.ancl employee v;ho 
i s del ega. ted to .. erfor m co~. s ~:l:leir ac.ent .. ny legal duty that 
neces~itat~s trav~line ex1enses in d elive~ing prisoners in 
r esponse t o haoeas corpus ad testificandum. This expense 
of reimbursement would e properly cwrged against money 
ap~~oprioted by the Legislature fer co~ts 

1
in criminal cases . 

vn the othor ht:.nd , there is no lmu prohibiting 
tho \.arden from o.sking and recel vins roil'lbursemont i n lieu 
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of a cl aim against the state , f r om persons expecting the 
benefi t of said convict's t es Llrcon;y pursuant to habeas 
corpus ad teat1f1ca~dum. 

Respectfully 3Ubmitted, 

..... . v hh f.,A .YEr r 
As:. . .iot~..ut .:.tto1·ncy Creneral 

As.1P0V.~-.D : 

J. ' • 'llY.L::: 
( Lct1ng) Lttorne:y uene:ral 

\'.OS :Fl .. 


