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Hon. George A· S. Rober tson 
Super intendent of Insurance 
Insurance Depa rtment 
Jefferson City , Missouri 

~ ~ 
/_ 

/ 
Attention Mr. J . F. Allebach , 

~eputy 5uperintendent . 

Lear Sir : 

This Department wishes to ac :nowledge your request for 
an O.J:) inion under date of >Tovember 2ci , 1937 , wherein you s tate as 
follov1s : 

"A l.Usaouri insurance company whi h '·'rites 
acc ident and heal th contracts and which 
company is incor porated and authorized to 
do business unde~ Article 4 , Chapter 37 , · 
Hevised Statutes of Uissouri, 1929 , as a 
stipul ated premium co ~pany, asserts that it 
is not subject t o the t ~r.ms of Senate Bil l 

0 . 12ci. 

The reason that it Lives for not bein~ subject 
to the l aw is t~t ~ection 5762 of Article 4 
states that any corporation ' which shall 
compl y \11th all the provisio1s of this article , 
shall be deemed to be enLa0 ed in the busine s s 
of life in~urance upon the stipul ated premium 
plan an d shall oe subject onl y to the pro­
visions of t~i s article , except thLt the 
provi sions of' )actions 5ti84 and 5685 of the 
Revised Statutes of Missouri , 1929 , shall be 
a pplicabl e .' ·,actions 5t384 and 5o86 have to 
do with the examination of i1surance co ~anies 
by th J. s c par tmen t • Thi a c o.npany t c.;.ke s the 
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position that since Senate Bill No . 126 is 
a statute which will be contained i n Avticle 
10, Chapter 37 , which article contains the 
&eneral provisions, that the same can have 
no application whatsoever to stipulated premium 
companies because of the exclusion &iven in 
bection 5762. 

I would like to call your attention particularly 
to the case of Schott vs. Continental Auto 
Insurance Underwriters , 31 s . w. ( 2 ) 7• This 
case had to do with a similar provision in 
Article 11 i n connection with reciprocal 
exchanges . Section 5977 i .1 Article 11 provides 
as follows: 

'Except as herein provided no law of this state 
relatinf, to insurance shal l apply to the exchange 
of such indemnity contracts·:~.:-.r,.;:- • ' 

The Supreme Court of Mis souri i n this case 
determined that a l aw in the general provisions 
which authorized an in jured party to proceed 
against the i nsurer of t he party causing the 
in jury for satisfaction of the judgment was 
applicable to reciprocal exchanges r egarql ess of 
the provision contained in Section 5977 . The 
Court hel d that the passage of the law really 
l ngrafted an exception to Section 5977 and was 
applicable to reciprocal exchanges . 

Senate Bill No . 126 provides that ' no policy of 
insurance against loss or damage from sickness 
or the bodily injury or death of the insured by 
accident, and no riders, endorsements ; suppl emen­
tary or additional terms and provisions shall be 
issued or delivered to any person in this state­
bz any company dolngouSiness in tEfs !.tat~ ~ .: • f 

It seems to me that it was the intention of the 
Legislature to make the law applicable to all 
types of companies issuing accident and health 
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contracts whether the oame 1ere casual ty 
companies under Artic les 6 and 7, s tipul ated 
premium companies under Articlo 4 or old line 
life insurance companies under Articl e 2 . 
hrticl e 7 contains a provi sion stmil ar to that 
quoted above from Article 4 , that the gener al 
provisions do no t appl y to such co~panies . 

The company says that the case of Key vs . 
cosmopolitan Life , Heal th and Accident Insurance 
~ompany, 102 s. ~ . (2d) 797 , decided by the 
St . Louis Court of A~peals on l!arch 2, 1937, 
definitely eliminates stipulated premium 
companies from the terms and provisions of 
Articl e 10. This case holds in effect that 
bection 5929 whi~h provides for allowance of 
damages and r easonable attorneys fees in case 
of vexatious refusal to pay is inapplicable to 
such companies . 

We would appreciate it if you would advise us 
whether or not in yo r opinion the stipul ated 
pre~ium compani s should be required to issue 
accident and heal th contracts which comply with 
the provisions of Senate Jil l no . 126. " 

Article I V, Chapter 37 , Section 5762 R. s. Missouri 1929 , de­
cl ares what statutory provisions are applicable to companies engaged 
in the business of life insurance upon the stipulated premium pl an, 
in part as fol l ows : 

"Any corporation, company or a :..sociation 
issuino poli ies or certificates promising 
money or other benefits to a member or ~olicy­
holder, or upon his decease, to h i s le&al 
representatives, or to beneficiaries desig­
nated by ~, which money or bene~it is der:ved 
from stipulated premiums collected in advance 
from its me~bers or policylol ders , and from 
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interest and other accumulati Jns and wherein 
the money or other benefits so r ealized is 
applied to or accumul ated solely f or the use 
and purposes of the corporation a s herein 
specified , an4 for the necessary expenses of 
the corporation, and the prosecution and 
enlargement of its business , and wh ich shall 
compl y with a l l the provisions of t hi s article , 
shall be deemed to be engaged in the business 
of life insurance upon the stipulated premium 
plan and shall be subject ontz t o the provi ­
sions-or this article, excea tnnt~e ~ro­
vlslonsoTS'ecf:iona 5684 an 56¥i' l!eVisecr­
Statutes-r929, shall oe appricao e . 

In the case of {ey vs . c o~m.:>polltan Lif'e, ilealth and Accident 
Insurance GOilpany, 102 c, • • i . ( 2) {t:o . App . } 707 , 1 . • 800 , the Court 
in hold i no that n stutute providinu for allowance of damages and 
reasonable attorney f ees 1n case of vexatious refusal to pay insurance 
was inapplicable to an insurer or Lanized and doing business on the 
s tipulated premium plan, said: 

" It is finally suggested that t he allowance 
of an attor ney ' s fee was erroneous upon the 
theory that section 5929 R . ~ . Mo . 1929 { !o . 
s t . Ann. ~ec . b929 , P• 4515} , which provides for 
the allowance of damages and a reasonable 
attorney ' s fee in the case of' vexatious refusal 
to pay, has no application t o a company such 
as defendant which is orga~:dzed and does business 
upon the sti pulated premdum pl an. It is indeed 
provided by section 5762, It. s . 19~ (J~o . St . 
Ann. Sec . 5762, p . 4414 }, that any corporation, 
company , or association engaged in the business 
of life insurance upon the stipulated premium 
pl an ' shal l be subject onl y to the provisions 
or t hi s article (article 4, chapter 37 ~ R. S. 
ro . 1929• {o. St . Ann. ar t . 4 , c . 37 , ee cs . 
5759- 5783, pp . 441 2- 4424) , except that t he pro­
visions of sections 56b4 o.nd 5635, .t.evised 
St tutes 1929 , shall bo a uplicablo . ' The parti­
cular :sections desif!_nated have to do only with 
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the matter of tho exam· nat ion o f c h1punies 
by the insurance dopL rtment a tC the ~u)nent 
'::>- t~1e ex~enses ::>f sue e ..... u. .:..1c. t l on s . 'fllc. 
l anuua c.c used .:n seGL.lo. 57ti2 \'10 ..... ld s em to 
c'isclose o. c1e&r lc_is1a.t1ve 1n~c"1t that no 
part o f LJle Insurance >do shall ap,.> l -y to a 
c lpany do inu busine~s upon the ~tipulated 
premi~"!l p l t.n except the two sectionn spoci-
f lcally m. ntionec t herei n , :;,n e it neces aril y 
follows , \. er·e.f'o ,.e , that be.. ctlon 5U~~ is 
ina; 11ca)16 to the c se . 11 

..:e c~ ion b~29 supra , 1 e1atin t l allowan~c o d.e.n1ages and a 
reas onable ~ttorne3 ' s e e in cafe o: vexati us re~tsu1 vO pay , a pear~ 
in t"le ue'l<.I'b.l ... tat,.ltes of 1do5, pa _e 402 , "-'OCtion 1 , a 1d .; .. sed into 
the revis ion o .... 1 !.>79 , Artic l e IV, Chapter 11 , e c ti-:>n 0029 , and i n t o 
t .le rev siou 1f l d99 , Ar~:.lc le L , l.,·u.;.pt r 8~ , c t i on 52~7 . :>.e pro­
via io.1 rel a tive to ett "1rne s ... ees , s a" dec o., t:1e La.v:; 0f i s c" .:.r i 
1J99 , pu 0 e 254 . 

~6 ctl.on 5762 &upra , rel u.tin'-" to C J •. tpe.ni es eng u..,ed in t~1e o~sLlt:. SS 
of l i fe iru .. ura.ace JJ1 tn at: :mlu.t;ec' i)re,tiu., pl n Iirst ap.)...ec...r~ in t he 
L~wf of ~i s~ouri 189~ , pk~e 2o2 . 

':...' € L-rticl e rol · tin"" t) c apa 1ies en._.awc' in t.1e buslnt s s of 
ll f c i nsur(. 1.ce on t 1e stlpulat d premiw.1 1>lan ~1avin""' been a do ' ted at 
a do.te e..1usequent t) ~ec~ion 59 29 supr a ( althou<-7'1 tht.t l.;ortion re-
1 1. • n tJ &t torney. ees 1us t do ted ut t -t u .e s es. ~on) it is 
evident th ~ t the Legislature in accordlnce .ith tne vlews ) "L-e Court 
in t.he l~e J case coull! 1ot have inte 1d e d tht. t . action ... ;;~29 be a. plicabl e 
t 0 SL1pu ... t.t ted premilm. companies . 

You ~tate t hat a 1·is D'JUrl insurance company i cor~orated U'l cr 
rt i cle IV , C"hapter 31 , n. . lo . 19:G9 , and \·:riti! _ altil and 

&c ld&.lt. on l.r&.cts tc..1ces t~e position th ... t lt is 10'L 'ul j ect t the 
~erms of ' (;;nate Hil l 'o . 12o , founc; ~ the Laws o f is sour i 1~07 , 
. e c t i on ~965u , -;:><-ue 3~0 , in th . t thl stutute ic " contt.ined 1 Article 
. , c .apter 37 , w .. ico. .... rticle t-0ntai 1s t 1e ~ e 1eral provis i on t.1 t t he 
sc.me can ha.v~ n .J L. plicati on Tt.ha t;;.oev r t0 at i pu l a ted ; r< miu..r1 
c Jffi a. n i es ;.)OCO.Use of the exclusion u lven in Se c t lon b?o2 . II 

. ction b9ti5a , sup~a , p r ovide s as follows : 
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"'lo ~olicy of insurance aut. i ns t; loss 0 . c'runa..,e 
f rom sickness >r t~'le oodil~ injury or death of 
t:.he insul~ec by accident , and nu ricers , endor .... e ­
menta, SU,tJ1 l e::1e 1t ~ry or e.dc~itlonul t rms and re­
vis i ons shall be i~suoc or c" eliverH~ to an;') )t ... 'son 
in t h is state by any co~pany do in& business in t h is 
state u ncor the provis·vns of the insurtnc( laws 
o .. "" t he "-'tate of ~:L souri until a COJ?Y O- 1-he form 
t'l.ereof h&.s oeen fi led w1t:1. t-i:~.e ~llpcrintendent 
of the Insurance "1opar tment for at lel st a period of 
t rtrty dcys ( 3u ) unless uefor t1e expiration of 
said t ... lirty ( 30 ) u..ays the a.J ... r,crint endent of the 
I nsurance opc..rtment and t.he .".ttorney Gene ral of the 
ta~,e of issouri shal l have approvec of t' .. lj ame in 

f~itinv . If durin ~ such period of t~irty ( 30 ) 
c.o.ys o r tLt any time thorehfter, as provided i n 
t .i s s ection, the Su~ rintendent of t he Insura~ce 
epar~ment or ~tt c rney- en al, in writinu, 

distpprove of the for1 o. suc 1 po~icy, it shall 
oe unluwful tor sue ..;olicy to be issued or :ielivered 
in t hi s State by the company filinu orune . If the 
c:uperim:.encent o1' tho Insur&.nce Dopa.rtoent or the 
At t ::>rn ey ... eneral 'l.c:'e unable , b:y virtue of t heir 
o~her dutiea , to det er 'ne 1~ ther or not they 
shall &.pprove or t isa Jro~ the for n of such 
polic i es \lithin the t h irty- day period 1crein pr'o­
'V idc .. , the '·uperinte "'ldent of the I 1sura.nce epart.-
mc. .. lt nay eAt end thE- time wi thin which the .. .. w.J a~_..,rovc 
or ci~ pprove to a p 1iod n0t to exce d nine to~ ( 0 ) 
days from t he date of i"llint; such :orr.ts , nnd 
the c (upany filinE sue fo r m or i v:-:n~ ~ hall oe 
not i ... ied by the "" .. perintendent , 11 writL~. , of 
sucll extension of tme . The Superintendent or' the · 
I nsur•lnce e.:)art1.1ent and t he Att )rnoy- e 1er•. 1 shall 
not ap~rove such forms of policie~ unless every 
purt is plE i nl ) .L>rintod _n type not smnll r than 
long pr~or or ten point typ~ nor unl ess there is 
printed 01 vhe f irst puvo thereof and ">n i 1ilinv 
bac'. in type not smal l r tn L ei hteen point or 

r eat 1)r imer a b1· i ef de3cr1ption ">f tho policy; 
nor u~les ~ t he excepti ~ns be pi'inLed with t he s~e 
. r.J:r.llnence <.AS the benef: ts t o whic.h such exco 'Jtions 
apply . I f the Sup• rintE>ndent ... ails , ~ lthin the 
t hirty- day period of tiue or withJn the ext(. !ded 
peri ·> , u3 he rein prov i ed, to not i f y the co .. tpun, 
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in ·.ritln, o:f . i .., dls'"' ... >_..,r.>v .... l , tr1en the conpauy 
may issue such 1orn 01 1olicy, but nothino 1orein 
c ont<..lnec s"lall p rr:1i'L an in~uranct- compan., to 
issue .-'ol i c i e s in v.:ol ation or other .11rovis 'o.1s 
o:: the in.Jurance l aws or t io 't,av~ , ana notrlln 
nercin shal l b u.r the .J ll;erintondent and Attorney-
e~'leral from, at any ti1e t'l1creaftcr , a.is a .Jprovin_; 

such form u ... ter 0 i vin .... the c ompany "10t i cc t. reo!' 
and & he .. rlnt... thereon . :nenev r t he wuperintendent 
or ttorney- Gen ro. l disu orovc a pol icy 1or·:1, as 
herein pro\id.ec , the Superintendent shall n'Jttfy 
the companj r.:11n ~ same , in YJr tin , ivin t1.e 
reo.s~ns therefor . The j perintendent and 
A ttorney- uener&.l u.re hereby c i :t•ected to u .;_prove 
for use l n t .is t ate onl~ ~olicies c nfor~ing 
to the expres ~ prov1 si3ns ~f the i~sura.ce l aws 
of :11ssouri , u.nc only sue ~ words , pnru.se~ , fi uree , 
ter.Ms ana conditions o1 ~olicy forms , riders , 
end)rscmonts , supple .. c.ntar J or a ldit lonal terr.1s 
and provisions £•f'fect1n0 ooli l ee or a6~~6e1.wnts 
for insurance wn ich a.re specl-ic , certain and 
unamuib~ous , to meet nctded requ~remcnts for 
t1e rotection of lives and pro erty of assureds . 
ny ,tJOliCJ' 1.il ed ".t. i th the Superintendent _pur ~uant 

to this section, not cvni or..nin..~ to t-he r €-quirc:mE.nts 
herein, snall be , OJ' tnc. • J.perlntenaont and ilttorney­
Gen rul , cls&pprovcd. ~o thinu in tt1is sec tion 
co!t&inen shall o~ nel a ~o o.~pl3 to lire 1nburancc , 
endo~nent or annuity c ntract3 , or contracts 
su .plcmentury tha roto . 11 

'11he car;e of Schott vs . Cont i nental Auto Insurance l~nder\';r.itere , 
31 s . · . (:::) ( o . Su • ) 7 , • c . 11 , ... ~ .... e tnts t.. situ,tlon o.n ... l o_ous 
to t~c one in t..he lnstat .. t ccs e . '11 ~e a pellunt ' o ontt.ntion was 
t-hat the Act of 192b as not.. applicr-~.ble to reciprocal or inter­
insurance ex hant:;es opernti~ under Artic le ) .. III , Cnapt,(,r 50, h . ~ . 
I o . 1 ..~1 .; (:row Art icl e XI , Chapter 07 • I • . • J!o . 1-.~29) . ectl.o. o3d5 
(now section .::>977 1 . • !~ . 1.129) 1 rel a tin .... to reciprocal or inL.er­
insuro.ncc contracts provided 111 p&rt as ~·o ll3ws : 

11hxcept as herein provided no l av: of this s tate 
relatinu to in urance shall appl y to the exchanue 
o f sue .1. lnder.mity contracts·;~·:!- .:· ·.~ " 

The Court in hol dln th~t tne 19 25 l aw wus applict ~le to 
:eeciprocol in uranct. ompanies , said : 

• 
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"Appellant 's argument in support of' its 
contention under this head seems to run as 
.follows : ~he act of' )925 ( hereinafter 
called the tct) is a general law; said article 
13 relatin~ to reciprocal nnd interinnurance 
contracts, includinz said :--cction 6585, 1s 
n npecinl law; section 6385 provides that no 
law of tnis state relatin..:; to insurance shall 
apply t o t~e contracts of cacpanies operot1ng 
as reciprocalsJ the act does not in expreas 
terms repeal or amend section 6385; and a 
general law does not repeal a prior special 
law by implication. 'It is* * *true that the 
preswmption against implied repeals has peculiar 
and special f orce when the conf'licting pro­
vis-·ns which ere thou~ht to work a repoal 
are contained 1n a local or special act and 
a later general act . The presumption is that 
the special is intended to remain in f orce as 
an exception to the general act . ' 25 R. C. L. 
927 , Sec. 177 . But there is no rule which 
prohibits the repeal. of a special act by a 
general one, the question bel~ always one • 
of intention. And there can be no doubt but 
that it was the leg islative intention that the 
act should apply to contracts of reciprocal 
companies; by its express ter.ms they are made 
subject to its provis~ons . The eff ect of the 
act in that respect, therefore , i5 to ingraft 
upon said section 6385 another exception. " 

The Act of 1937 is a gensral law, whereas Article IV relating 
to stipul ated pr~1um plan contracts, including ~oction 5762 is a 
special l aw. The quest ion or the repeal of a special act being one 
of intention, we need only examine the following underlined portions 
of the 1937 act, supra, to remove any doubt but that it was the 
intention of the legislature that the act shall ap ply to contracts of 
stipul ated premium plan companies: 
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"No policy of insurance aga inst loss or 
dama~e from sickness or the bodily injury 
or death oi the insured by accident~ and no 
riders, endorsements , supplementary or 
additional terms and provisions shall be 
issued or delivered to ~y terson in tEis 
state bz any company-ao ngusiness-in-t.nis 
state under the Erovisions or the fnsurance 
l tl\TS of the state of !Jisaou.FI*~·1-*" --- ---

And in the case of ~ta ~,e vs . Yoeln~ 61 • • ~ . (2) ( ~o . ~ up . 
~n ~anc) 7o0, 1 . c . 756, the (our t cites the .chott case and points 
out that : 

"·::- * -:~n special act may be il:lpliedly re­
pealed by a ~eneral one and t he question 
whether it has been so repealed is always one 
of le0 1slative intention; Schott vs . Continental 
Auto Ins . Underwriters , 326 no . 92 , 31 f • ·: . ( 2d ) 
7; 59 c. J. Sec . 536. ' The special act is not 
repealed unless a different intent is plainly 
manifested, or where tne two acts are irrecon­
cilabl y inconsistent or repu&nant , or where the 
beneral act covers the whole subject matter of 
t he s.._Jecial one* * ->t-or is cl early intended to 
establish a uniform rul€ or system for the 
whole sLate . ' ci9 c. J. Sec . 536; and cases cited 
i n footnotes 85 and 89. {Italics ours . ) 

In a ~f-'lyi.l& t e fore u->in[:> rule we are at 
liberty to take judicial notice of matters of 
common knowledge, of matter of current nistory 
as related to affairs of public interest and 
concern,-l~o ·:1- * *" 

Taking judicial notice of matters of common lrnowled~e, and 
from an e~ination of the 1937 Act, it is at once apparent that 
the Legislature was striking at tho practice o£ certain insurance 
companies to avoid payment of honest claims by resorti~ to such 
trickery as printinL the benefits of t he policies in bold ~rint ~ where­
as the exceptions were printed in small print cleverly ~idden away 
in t he body of the policy. There can be no ~uestion or the legislative 
i ntention to ingraft upon Section 5762 another exception. 
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It is the opinion of this Department that stipulated pre­
mium pl an companies are requ i red to issue health and accident 
contracts which compl y \rl t h the provisions of Senate Bill No . 126, 
found in the Law~ of Missouri 1937, Section 5965a, page 360. 

RespectfUlly submitted, 

MAX '"/ASSERUAN, 
:· ss1stant Attorney General. 

AI' PROVED : 

J . E. TAYLOR 
(Acting ) Attorney General 

MW : MM 


