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Hone. George A. 5. Robertson ] /
Superintendent of Insurance /
Insurance Department .
Jefferson City, Missouri - e’

Attention Mr. J. I'. Allebach,
Deputy Superintendent.

Lear Sir:

This Department wishes to acknowledge your request for
an opinion under date of lNovember 26, 1937, wherein you state as
followas

"A Missouri insurance company which writes
acclident and health contracts and which
company 1s incorporated and authorized to
do business under Article 4, Chapter 37, -
Revised Statutes of Missouri, 1929, as a
stipulated premium company, asserts that it
is not subject to the terms of Senate Bill
Hoe 126

The reason that 1t gives for not bein. subject
to the law is thut Section 5762 of Article 4
states that any corporation 'which shall
comply with all the provisions of this article,
shall be deemed to be engaged in the business
of life insurance upon the stipulated premium
plan and shall be subject only to the pro-
visions of this article, except that the
provisions of Sections 5684 and 5685 of the
Revised Statutes of Missourl, 1929, shall be
applicable.! Sections 5684 and 5686 have to
do with the examination of insurance companies
by this Tepertment. Thls company takes the
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position that since Senate Bill No. 126 is

a statute which will be contained 1ia Article
10, Chapter 37, which article contains the
general provisions, that the same can have

no application whatsoever to stipulated premium
companies because of the exclusion given in
cection 5762,

I would like to call your attention particularly
to the case of Schott vs. Continental Auto
Insurance Underwriters, 31 S. W. (2) 7. This
case had to do with a similar provision in
Article 11 in connection with reciprocal
exchanges. Section 5877 in Article 11 provides
as follows:

'Except as herein provided no law of this state
relating to insurance shall apply to the exchange
of such indemnity contracts::iiwi: ¥

The Supreme Court of Hissouri 1a this case
determined that a law in the general provisions
which authorized an injured party to proceed
against the 1nsurer of the party causing the
injury for satlsfaction of the judguwent was
applicable to reciprocal exchanges regardless of
the provision contained in Seetion 5977. The
Court held that the passage of the law really
ingrafted an exception to Section 0877 and was
applicable to reciprocal exchanges.

Senate Bill No. 126 provides that 'no pollicy of
insurance against loss or damage from sickness

or the bodily injury or death of the insured by
accident, and no riders, endorsementsy supplemen-
tary or additional terms and provisions shall be
issued or delivered to any person in this state
Dy any compeny dolng business In tHLs SGAte .|

- e

It seems to me that 1t was the Intention of the
Legislature to make the law applicable to all
types of companles issulng accident and health
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contracts whether the same were casualty
companies under Articles 6 and 7, stipulated
premium companies under Article 4 or old line
life insurance companies under Article 2.
Article 7 contains a provision similar to that
quoted above from Article 4, that the general
provisions do not apply to such companies.

The company says that the case of Key vs.
Cosmopolitan Life, Health and Accident Insurance
Company, 102 S. W. (2d) 797, decided by the
St.Louls Court of Appeals on March 2, 1937,
definltely eliminates stipulated premium
companies from the terms and provisions of
Article 10, This case holds in effect that
Section 5929 which provides for allowance of
demages and reasonable attorneys fees 1ln case
of vexatious refusal to pay is inapplicable to
such companies.

We would appreclate it 1f you would advise us
whether or not in yo.r opinion the stipulated
premium companies should be required to issue
accldent and health contracts which comply with
the provisions of Senate B1ll No. 126."

Article IV, Chapter 37, Seetion 5762 R. S. Missourl 1929, de-
clares what statutory provisions are applicable to companies engaged
in the business of life Insurance upon the stipulated premlium plan,
in part as follows:

"Any corporation, company or assoclation
l1ssulng poli-ies or certificates promising
money or other beneflts to a member or pollcy-
holder, or upon his decease, to his legal
representatives, or to beneficlaries desig-
nated by him, which money or benefit 1s derived
from stipulated premiums collected in advance
from its members or policyholders, and from
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interest and other accumulations and wherein
the money or other benefits so realized 1s
applied to or accumumlated solely for the use
and purposes of the corporation as herein
specliled, and for the necessary expenses of
the corporation, and the prosecution and
enlargement of its business, and which shall
comply with all the provisions of thls article,
shall be deemed to be engaged In the business
of 1life insurance upon the stipulated premium
plan and shall be subject only to the provi-
sions of This article, except thet the .ro-
vislions ol seetions 5085, Revis
Statutes 192U, shall be applicable.”

In the case of Key vse. Cosmopolltan Life, lealth and Accident
Insurance Company, 102 8. W. (2) (MoeApp.) 797, l. ce 800, the Court
in holding that a statute providing for allowance of damages and
reasonable attorney fees in case of vexatious refusal to pay insurance
was inapplicable to an insurer organized and dolng business on the
stipulated premium plan, said:

"It 1s finally suggested that the allowance

of an attorney's fee was erroneous upon the
th.aoz'y that section 5029 R.S.Mo. 1929 (Ho.

Ste Anne. Sec. 5929, pe 4515), which provides for
the allowance of damages and a reasonable
attorney's fee in the case of vexatious refusal
to pay, has no application to a company such

as defendant which 1s organized and does buslness
upon the stipulated premiwm plan. It i1s indeed
provided by section 5762, R.S. 1526 (Mo. St.
Ann. Sec. 5762, pe. 4414), that any corporation,
company, or assoclation engaged in the business
of life insurance upon the stipulated premium
plan 'shall be subjeet only to the provisions

of this article (article 4, chapter 37, R.S.

Mo. 1929’ Mo. St. Ann. arte. 4' Ce 57. Jecse.
5759-5783, ppe 4412-4424), except that the pro-
visions of sections 5684 and 56835, Revised
Stetutes 1929, shall be applicable.' The parti-
cular sections deslgnated have to do only with
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the matter of the examination of companles
by the lnsurance depurtment and the payment
of the expenses of suco examlnations. The
language used in sectlo: 5762 would scem to
disclose a clear leslslative intent that no
part of Lhe Insurance ‘ode shall apply to a
¢ mpany dolng business upon the stipulated
premium plan except the two scctions speci-
fically mentioned therein, and it neces:zarilly
follows, therefore, that sectlon 5929 1s
inap-licable to the casel.”

Section 5929 supra, irelatin_ to allowance o demages and &
reasonable attorney's ee 1n case of vexatious refusal tao pay, appears
in the General Statutes of 1865, pa _.e 402, vectlion 1, and passed into
the revislon of 1879, Article IV, Chapter 11, Section 6029, and iInto
the revision of 1899, Article L, Lhapter 89, Section 5227. The pro-
vision relative to attorneys fees was acdded by the Laws of Mlszouri
1389, page <54.

Sectlon 85762 supra, relating to companies engaged in the buslness
of life insurance on the stlpulated premium plan first appears 1in the
Laws of Miscourl 1899, page 262.

Tie esrticle relating to companies engaged in the busineas of
1life Insurance on tne stipulated premium plan having been adopted at
a date subsequent to Section 5929 supra (although that portion re-
latin. to attorneys iees was adopted at the same sesslion) it is
evident thst the Legislature in accordance with the vliews of the Lourt
in the hey case could not have intended that Section 5929 be applicable
tno stipuluted premium companies.

You state that e Missourl insurance company 1l.corporated under
Article IV, Chapter 37, R. 5. Mo. 1929, and writin, health and
accldent contracts takes the position that 1t 1s not subject to the
verms8 of Senate Bill No. 125, found i the Laws of Mlssourl 1337,
Sectlon 5965a, pase 380, in that the statute 1s "contained 1a Article
X, Chapter 37, which article contalns the peneral provision that the
same can have no application whatsoever to stivulated premium
companies Lecause of the exclusion glven in Sectlon 5762."

Zectlion 5965a, supra, provides as follows:
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"No policy of insurance against loss or damage

from sickness or the bodily injury or death of

the insured by accldent, and no riders, endorce-
ments, supplementary or additlional terms and pro-
visions shall be issued or delivered to any person
in this stete by any company doing business in thils
state uncer the provislions of the Insurance laws

of the ~tate of Missouril until a copy of the form
thereof has been filed with the Superintendent

of the Insurance Department for at least & period of
thirty days (30) unless before the expiration of
said thirty (30) days the Superintendent of the
Insurance lepartment and the Attorney General of the
“tate of Missourl shall have approved of the same in
writing. If during such period of thirty (30)

days or at any time thereafter, as provided in

thls sectlion, the Superintendent of the Insurance
Lepartment or Attorney-Ceneral, in writing,
diszpprove of the form of such policy, 1t shall

be unlawful for suci: policy to be 1ssued or delivered
in this State Dy the company filing samee. If the
Superintendent of the Insurance Department or the
Attorney Ceneral are unable, by virtue of their
ocher dutles, to deternine whether or not they
shall approve or disapprove the form of such
policies within the thilrty-day period herein pro-
vide!, the Superintendent of the Insurance leparti-
ment may extend the time within which they may approve
or disapprove to a period not to exceed ninety (90)
days from the date of {1ling such forma, and

the company filing suca form or forms =hall be
notified by the ~uperintendent, in writing, of

such extension of time. The Superintendent of the:
Insurance Department and the Attorney-uveneral shall
not approve such forms of policles unless every
part 1s plseinly printed in type not smaller than
long primer or ten point type nor unless there 1is
printed on the first page thereof and on its filing
back in type not smaller than eighteen point or
gzreat primer a brief descriptlion of the pollcys;

nor unless the exceptions be printed with the same
prominence as the benefits to which such exceptlons
applye If the Superintendent falls, within the
thirty-day period of time or within the extended
period, as herein provided, to notify the compeny
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in writling of 1is disapproval, then the company
may lssue such form of policy, but nothing herein
contalned shall permii{ an insurance company to
issue policles in violation of other provisions
of the insurance laws of tnls State, and nothin
herein shall bar the Superintendent and Attorney-
eneral from, at any time thereafter, disapproving
such form after giving the company notice thereof
and & hearing thereon. \henever the ~uperintendent
or attorney-General dissa_.prove & policy form, as
nerein providec, the Superintendent shall notify
the company flling same, in wrlitin , .iving the
reasons therefor. The Luperintendent and
Attorney=-General are hereby dlrected to approve
for use In thls State only policles conforming
to the express provisions of the lnsura.ce laws
of Missouri, and only such words, phrases, f{ijures,
terms and conditions of policy forms, riders,
endorsements, supplementary or additional terms
and provislons affecting policles or agreements
for insurance which are specillec, certain and
unambiguous, to meet needed requirements for
the  rotectlon of lives and property of assureds.
ny policy filed with the Superintendent pursuant
to thls section, not conforming to the requirements
herein, shall be, by the tuperintendent and Attorney-
Gencrel, disapproved. Nothing in thils section
contained shall be held to apply to life insurance,
endowment or amnnulty c ntracts, or contracts
supplementary thereto.™

The case of Schott vs. Continental Auto Insurance Underwriters,
31 Se We (2) (Moe Supe) 7, 1le c. 1ll, precents a situation anualo.ous
to the one in the instant case. The ayupellant's contention was
that the Act of 19206 was not applicable to recliprocal or inter-
insurance exchanges operating under Article XIII, Chapter 50, R. S.
Mo. 1919 (Now Article XI, Chapter 37, Re Se. Mo. 1828). Sectlon 63856
(now section 6977 Re. Se Mo. 1929)5 relating to reciprocal or inter-
insurance contracts provlided 1n part as followss 5

"Lxcept as herein provided no law of this state
relating to Insurance shall apply to the exchange
of suclhi Indemnity contractss: weh

The Court in holdin. that the 1925 law was applicable to
reciprocal insurance companles, sald:
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"Appellent's argument in support of 1its
contention under this head seems to run as
follows: The act of 1925 ( herelnafter
called the get) is & general law; sald article
13 releting to reeiprocal and interinsurance
contracts, ineludinz sald section 6385, 1s

a special law; section 6385 provides that no
law of this state releting te insurance shall
apply to the contracts of companles operating
as reciprocals; the act does not in express
terms repeal or amend sectlon 6385; and a
general law does not repeal & prior speclal
law by implication. 'It 1s#* # #true that the
presumption against implied repeals has pecullar
and special force when the conflicting pro-
visions which ere thought to work a repeal
are contained In a local or special act and

8 later general act. The presumption is that
the special 1s intended to remain in force as
an exception to the general act.' 25 ReC.lLe
227, Sece. 177. Put there is no rule which
preohibits the repeal of a special act by a
general one, the question being always one

of intention. And there can be no doubt but
that 1t was the legislative intention that the
act should apply to contracts of reciprocal
companies; by lts express terms they are made
subject to 1ts provisions. The effect of the
act 1n that respect, therefore, 1is to ingraft
upon said section 6335 another exception."

The Act of 1937 1s a general law, whereas Article IV relating
to stipulated premlum plan contracts, including Section 5762, 1s a
special law. The question of the repeal of a speclal act belng one
of intention, we need only examine the following underlined portions
of the 1937 act, supra, to remove any doubt but that it was the
intention of the legislature that the act shall apply to contracts of
stipulated premium plan companies:
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"No policy of insurance against loss or
damage from sickness or the bodily injury
or death of the Insured by accldent, and no
riders, endorsements, supplementary or
additional terms and provisions shall be
issued or delivered Eg_an erson In thls
state a compan olng siness in this
state ﬁ%ﬁi;lﬁﬁs rovisions Of Lhe insureance
Taws of the E'-E'a'tLe of Mdssourls  # #"

And in the case of State vs. Koeln, 61 S. W. (2) (Mo. Supe.
En Banc) 780, l. c. 766, the Court cites the Schott case and points
out that:

"% # #a special act may be impliedly re-

pealed by a general one and the question
whether it has been so repealed is always one

of legislative intention; Schott vs. Continental
Auto Ins. Underwriters, 326 Mo. 92, 31 S. W. (24)
73 59 Ced. Sece 6536+ 'The special act is not
repealed unless a different intent 1s plainly
menifested, or where the two acts are irrecon-
cilably inconsistent or repugnant, or where the
general act covers the whole subject matter of
the speclal one# # #or 1s clearly intended to
establish a uniform rule or system for the

whole state.!' 89 C.Jd. Sec. 5363 and cases clted
in footnotes 856 and 89. (Italics ours.)

In applylog toe foregzoing rule we are at
liberty to take Jjddicial notice of matters of
common knowledge, of matter of current history
as related to affairs of public Interest and
concern,# # # #"

Taking Jjudiclal notlce of matters of common knowledge, and
from an examination of the 1937 Act, 1t is at once apparent that

the Legislature was striking at the practice of certaln insurance
companles to avoid payment of honest claims by resorting to such
trickery as printing the beneflts of the policles in bold print, where-
as the exceptions were printed in small print cleverly hidden away

in the body of the policy. There can be no -uestlon of the legislative
intention io ingraft upon Section 5762 another exception.
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It is the opinion of this Depsrtment that stipulated pre-
mium plan companles are required to issue health and accident
contracts which comply with the provisions of Senate Bill No. 126,
found in the Laws of Missourl 19837, Section 5065a, page 360.

Kespectfully submitted,

MAX WASSERMAN,
Assistant Attorney General

APPROVEDS

J. E. TAYLOR
(Acting ) Attorney Ceneral
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