
PROSECUTING ATTORNEY : ) 
) 

RECORDS ALL DESTROYED ) 
IN CRIMINAL CASE: ) 

Where all records of conviction and 
sentence destroyed, prosecuting attorney 
should renew prosecution. 

WHAT ACTION TAKEN : ) 
} 

vctober 19 # 1937. 

Honorable G. W. Rogers 
~rosecuting a t t or ney 
Ozark County · 
Gainesville # lid s~ uri 

Dear ~ir: 

This i s to a cknowledge receipt of your letter 
of recent da t e in whi ch you r equest the opinion of this 
DepartMent. Your letter of request i s as follows : 

11At the 1 .. ay term of court i n 1934, 
was convicted on a 

charge of felonious a s~ault and his 
punishment f ixed at two .year s im­
,t.~ri sonment i n t he ..>tate Penitentiary. 
At t hat same terL of Court a motion 
for a new trial was filed and over­
ruled and an appeal granted to the 
~upreme Court. He was i iven until 
t he f irst day of t h e next t erm of 
court to file a Bill of 3Xcep t1ona. 
The Bill of Exceptions was f iled at 
t he November t e r m of Court i n 1934. 
Th.e appeal was not perfected and it 
wa s never sent t o the Cl er k of the 
.,ui%' eme Court . 

"After the Bill of Exceptions wa s 
filed, the Cour t house of Ozark County 
wa s destroyed by f ire and a ll files 
and recor<E., i nc luding t h e judgment 
and sentence , were bur ned so there are 
no fi~e s , no papers , no r e cords , nor 
anything else on f ile to show t hat 
he wa s ever arrested or i n court. The 
onl y t hing in exis t ence at this tLme 
i s t he reporter' s notes and hi s copy 
of the evidence which he transcribed 
in preparing tn e Bill of ~captions . 
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At a r ecent t er m of our Ci rcuit 
Court the Circuit Judge requested 
that s t eps be taken to restore t he 
f iles and records in thi s case . .s 
the mat ter is out of the ordinary , 
and as any steps taken by the St ate 
will likely be contested, I would 
like to have your opinion concerning 
the steps nece ~var: to be t aken. " 

Your request for an opinion presents a novel 
situation and we have made considerable re search to 
ascertai n what s teps should be taken by you in thi s 
matter . \le note that so far a s the records are concerned 
there i s nothing t o show t hat the defendant wa s ever 
arrested or convicted of t he off ense of which he i s a lleged 
to be guilty. hvery off icial step taken looking toward 
defendant' s prosecution was destroyed in the burning of the 
Courthouse of Ozark County. according t o your letter. and 
t he only record of ~e is t he Reporter ' s notes of evidence 
and t he memor y of man. 

,,e have found ca ses where indictments or i nforma­
tions have been supplied where los t or dest royed but we do 
not seem t o be able to find a si ml lar case as your s which 
has reached the appellate courts and become a matter of 
record and pre cedent. he note in your letter that th e 
Heport er' s notes and hi s copy of the evidence which he 
transcribed in preparing the bill or exceptions. are pre­
served. \~e take it f rom your statement that no part of 
t he record pr oper which wa s entered upon t he court' s 
recor ds i s in exi s t ence. It seems t o be one of those un-
ortunate cases which by t he destruction of the records and 

t he passage of t~e has rendered it di fficult to br ing one 
charged wi th a erime to the bar of justice • 

. ,e do not find t hat any action may be taken by 
the appellate court for the reason that no sufficien t 
r ecor d out lini ng the steps taken in t he prosecution and con­
vi ction may be certified t o by t he Cl e r k of the Circuit 
Court of your County and filed i n the appellate court . 
~either do we f ind t hat any action may be taken by the 
Circuit Court o f Ozark Coun.t y f or t he reason that there is 
no sufficient record of the conviction or sentence . 
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It i s , therefor~ our opinion tha t u rner the 
circumsthOces, a s outlined in your lett er , the prosecuting 
officers de siring to prosecute, may file an information 
or secure an indictment and renew the prosecution thereto­
fore con11nenced i n that county. he real ize that cert ain 
difficulties and perhap s i n surmountable obstacle s might 
be encounte .. ·ed by the prosecuting officers in a mat ter of 
this ki nd . However, we deem it unnecessary for u s to 
enumerate same in this opinion. 

APfROVBD: 

J . E. TAYLOR 
(Acting) Attor ney-Gener a l 

CRH: .t.SG 

Very truly yours , 

COVELL R. lili"\JITT 
Assi s tant Attor ney- General 


