
COLL~CTORS : 86MDS: Dra1nage ais~rl c u bonas are nayable in t he 
oraer or tne~r presen~a~ion, a> _ ;n~ showing 
~ha~ ~he ~axing power has oeen exhaus~ea. 

J anuar y · 9 , 1937 

·----__ _,.,.., 

F I 1 .. L D 

Ron . J. K. Rob~ ins, 
Collector of nrvenue , 
Nt>¥-' • odri d County , 
New adr d , ' 1ssour~ . 

~~ J 
Deer Sir : 

J e ack ft owl edge recei~t f rom you of t he fo l l owing 
i nqui ry: 

" .tii:lcc tc..kiae over t he Tr easurer's 
Ot i c e of ~1ew .. a dri d Co.mty a si 'tuation 
hc..s \lt..VelopeJ. 'tha~ I do -~.ot 1cnow how t o 
handle. 

"tie huve here in our county a count y 
court drainage di et . n~ter ~1 . ~hi s 
distri ~t is in def~ul~ ~nd hc s tried t o 
.._et ...... .1 • • ::- . c. Lo£.n but du(; to t \ e other 
overla~s and the l arge amo~'t of uni~­
pl OVed lan! hes been ~able ~o co so . 

" . . t tl E; pre.:-e11t \ "f' 1 :....ve ~(. e fl.ffio..., un 
he.nd in the above ...... cn't l oned d.i :::'trict 
Emd , everal veo )1c Le7e • resented toadG 
f or payment . 

"It is not just cui t e clea.r i n · ..v 1r.J.nd 
as to how tlle Re bond~ tr .. ot arc> past uue 
sbou, C! hP r et rea . Should T ~E.tY off 
t he f · r st ~rst due bond tnpt ~s ~re~ented 
or €toul d t~e c~ ~ es ~ e ~~o -rate~ t o the 
various ~ast ~u~ ~ondF~ 

".\ ren1y by r etur n -.ail '''"' Uld be (l.reatl y 
pnnrec4eted a~ S" e o- t~c boys tol ding 
tr 4-' ~e ·t.onds er"" de-.en li-rc; their money. " 
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hepl ying t hereto·, we do not find any statutory direc­
t ion covering your question, but resorting to the case l aw 
we refer you to the c t:. se or .~o.cCune • s £;state v . Daniel , 76 s . -.'1 . 
(2d) 403, where the Supre~e Court of thi s state in 19~4 had 
before it this same question o1' a series of notes or debts 
secured by the seme deed of trust, the securit y in the deed of 
trust being of insufiicient value to pay in full all of the 
notes secured thereby . The guardian of the estate , on behalf 
of his ward, had purchased four v500 notes, said notes , a long 
with a ~4000 note, being secured by a deed of trust on certain 
l ands . The .;500 notes \'!ere payable in one, two, three and 
four years respectivel y , and the ~000 note \ms payable in five 
years . On exceptions to the final r eport of the guardian 
the exceptors contended that t h e guardian should be. held per~ 
sonall y liable f'ot· these four ..,500 notes bece.use the l and was 
not worth the full ~6000 secured. !he court in passing on thi s 
question , said (1. c . 408): 

~ • ~ • the law is that , i r a loss 
accrues on a fo reclosure of this deed 
of trust , t~e l oss must be chnrged 
i n the first instance to the note 
held by :::;ary L . EcCune , the l ast one 
due . 7~en a deed of tru~t 1~ gtven 
to secure several notes due et dif­
ferent times , then on a foreclosure 
the proceeds of the land must be 
ap"9l ied in payment of the notes in 
t he order in whicl' they became due . 
k.cPi ke v . Hufty Oro. Apu . } 22? s . W. 
916; Stewart v . Trust Co . , 283 1.o . 
364 , 222 s . W. 808 . l~ere can , there­
t ore , be no ouestion b ut that the four 
0500 notes whieh defendant took over 
for his wards, beinf,; the 1'irst ones 
payabl e , are ampl y secured. " 

However , i n the case of State ex rel . v . Grand River 
Dra inage District , 49 s . w. (2d) 121, a.ecided in 1 932 by the 
Suprem.e Court or .1.J. ssouri 1n Bane, the t·a cts were thet the Grand 
Itiver Drainat;e District had a bond issue or ;582 , 000, with inte est 
t hereon , payable sam- annually on the firet days o1' Larch and 
Septer:.ber of e E: ch year. ?he first maturing bonds 1..atured on 
~arch 1, 1 927, tna the l ast ones maturing in 1942, and the semi­
annual interest on each of said bond~ , a s eviaenced by coupons , 
fell due on the firs t of" Septe1Lber £..nd firs t of Larch in each year 
until maturity. The district had ~25,988 . 3~ cash on hand at the 
t ime t he 1nandamus suit .. -.as fi led , and thereupon certain of the 
bondholders presented for payment the rollowin~ bonds of said 
i ssue: 
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"36 coupons , no . 15, <1ue Sept . 1, 
1929, at ~13.75 each •• • • • ••• i 495.00 

240 coupons , No . 15 , due Sept . 1, 
1929, a t J27. 50 each •••••••• e,soo.oo 

14 bonds , due ~~rch 1, 1950 , at 
500 . 00 each •••••••••••••.•• 7,000 . 00 

14 interest coupons , l7o . 15 , due 
ar ch 1, 1930, attached to 

said ;500. 00 bonds , at 
~13 .75 each • • ••••.• ••.••.• •• 192 . 00 

5 bonds , aue ~~rch 1, 1930 , a t 
~1,000 . 00 • · • • ••• • ••••••••••• 5,000 . 00 

5 i nterest coupons , lJo . 15 , due 
~rch 1, 1930 , attached to said 
1,000. 00 bonds , a t ~27 . 50 each l v7.50 

:;)19,425. 00 " 

being payment i n ful l of relators ' honda . The district declined 
to nay them t he full amoQ~t on the ground t hat by so doinr 
t her e would be ~93 , 345 . 00 ~~rth ot other bonds due and int P-rest 
due t~at should , "in justice end equity, share eoually and in 
proportion vi t h the amount cla imed to be ovnaed by t he relators . " 
There was no showin~ that the t eTinP no~er of t he district had 
been exheusted. The court awarded a peremptory writ of mandamus 
and reQuir ed t he ~ayment in full or the ~19 , 425 . 00 of bonds , 
s a yinr ,( l . c . 124. ): 

" • • • relators have a clear and un­
doubted right to have their coupons and 
bonds paid in full out or t he fund in 
the bands of respondents, unless past 
due ane1 unpai<1 coupons and bonds ot 
unknown owners ' should in justice and 
equity share e qually a..'1d in proportion 
wit h t he acount cla i me d t o be owned by 
t he r e l ators .' If r e lators are 
entitled t o only such proportion o r the 
fund as t he amount or their coupons and 
bonds bear to t he whole amount ot all 
past due and unpaid coupons and bonds, 
they r;:ust f ell in this action . • • • 
I f the respondent draineee district were 
a private c orporation,with definite 
ascertainabl e aesets , and those assets 
insuff icient when liquidated to meet 
its obligations to creditors, pr inciples 
of equitable adjustment could properl y 
be invoked. But t he di strict is 
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R. s . 

a municipal corporation; its general 
assets , if any , are not liabl e for its 
bonded indebtedness; s uch indebted­
ness is payab le solely from a special 
fund t o be derived fron t he taxation 
o1' t he lands lyine within its boundaries . " 

Then the court quotes extensively fron Section 10759, 
~o. 1929, and states: 

"This statute clearly contemplates 
that the taxing power with which a 
drainage district i s vested shall be so 
exercised as to make provision for the 
payment in full of a ll bonds which it 
authorizes. It does not annear from 
t he record here that the power with 
which respondent dra inage district is 
armed to assess, levy, and collect 
t axes for t~e purpose of paying its 
bonds nnd the interest thereon has been 
exheusted, nor that the future exercise or 
tha t power will not be f ruitful in ob­
t aining the necessary funds . On the con­
trary, it is ao.mi ~· ted ' that the proper 
officers of SPi d district and of said 
Livingston and Linn Counties are now 
engaged in collecting said taxes l evied 
and assessed as aroresald . ' In these 
circumstances t he e quitable doctrine 
of equality as applied in the apportion­
ment among credi tors of the funds and 
assets of an insolvent debtor is with­
out application. " 

It does not appear from your inquiry that the t axing 
power of your dra inage district he s been exhausted , and on the 
assumption that such taxing power has not been exhausted , it 
woul d seem that the case l ast quoted fron is a uthority, the 
highest in this state, that it i s t he duty of the di s trict to 
pay in full the bonds Which are past due and are presented t o 
you in t he order of t heir presentation. It vnll be noted that 
i n the above case the coupons matured September 1, 1929, and 
t he bonds and other coupons matured Le.reh 1, 1930 . 

If the facts were that your district had exhausted 
its taxing power and had on hand a given amount of money, and 
t he same was not sufficient to pay in full the bonds which were 
outstanding , we think t he e Quitable principle of apportionment 
might appl y according to t he princi ple announced i n the case of 
McCune's Estate v . Daniel, 76 s . "f. (2d) 403 . 
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It is our opinion that if your druina~c distric~ has 
bonds outstanding t hat heve ~tured and has collected cash on 
hand s uff icient to pay i n full one or more of said bonds, and 
not enough to pay all of the bonds, and your draina£e district 
has not exhausted its power of taxation tor the payment of 
such bonds , that it is t he duty of t he district to pay in full 
each of said bonds in the order of t heir p resentation insofar 
as the cash on hand will pay them. We write this opinion on 
t he a s sumpt ion that your district still hoe authority to levy 
and collect taxes t or t he nurpose of vaying the bonds here 
consi dered. If the t axing nower t herefor were eT~austed , another 
conclusion ~ight be reached . 

Yours verv truly , 

.u .. ~.~ ·•·~T:::>ON, 
Assistant Attorney General . 

3. ]; . Fr, .... YLOH , 
(Acting ) Attorney General. 


