
TAXATION : Collector can r efund penalties paid by 
taxpayers under House Bill No . 70 
after effective date of said Bill 

July 17, 1 937 

'/ 
I :o 

:Mr . w. s . Pelts 
Prosecuting Attorney 
Dade County 
Greenfield,Missouri 

Dear Sir: 

Thi·s Department is in receipt of your recent 
l e tter wherein the substance of the question propounded • 
in essence,is as followsz 

"House Bill No. 70 being approved 
by the Governor on June 8 • 1937 • 
remitting certain penalties on 
delinquent taxes, the collector 
received notice from the State 
that the Bill was approved.and 
as the s ame carried an emergency 
clause , went i mmediately into 
effect a 

"Can penalties be refunded to tax• 
payers who pai d said penal ti•s 
after June 8 (June 9) and before 
receipt of the notice by the Col­
lector on June 10." 

Section 1 of House Bill No . 70 is as follows: 

"In payment of the taxes assessed 
agai .nst any person ~hose name 
appears upon the personal delin­
quent lists of any year or years 
prior to January 1, 1937, and in 
payment of t he taxes assessed 
against any real estate which 
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appears upon the lists or delin­
quent *nd back taxes or any year 
or years prior to January lst,l937, 
including delinquent taxea ror the 
year 1936, the collectors or revenue 
or the counties and cities of this 
state are hereby empowered and 
directed to accept the original 
amount of said taxes as charged 
against any such ·person or real 
estate relieved of the penalties , 
interest and costs accrued upon 
the same except the ca.miasi on of said 
collectors of revenue, as same are 
now provided by law for th• collec­
tion of delinquent taxea; PROVIDED, 
however, that such remission of 
penalties , interest and coats shall 
be in full if said taxes are paid 
not later than June 30,1937; if 
paid after June 30, 1937 and not 
later than August 31, 1937, then 
such remission shall be 76 per 
•ent of such pen~lties , interest 
and costs; if paid after August 
31 , 1937, and not later than 
Ootober 31, 1937 , such remission 
shall be 50 per cent of such 
penalties, interest and coat; it 
paid after October 31, 1937 and 
not later than December 31, 1937, 
then such remission shall be 25 
per cent of such penalties, 
interest and costs, PROVIDED, fur­
ther, that atter December 31,1937 , 
all penalties , interest and costa 
as aforesaid shall be restored 
and be 1n full force and effect 
for the full period of time since 
their accrual and as if this act 
had not been passed. " 

• 
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The digest of Hous e and Senate Bills shows that 
House Bill No• 70 wa s signed by the Gover nor on JUne 8 , 
1~37; Section 3 of Hous e Bill No . 70 is an emer gency 
section and the last s entence reads: 

"And this act shall be in f orce 
and take effect from and after 
its passage and approval by 
the Governor." 

Under our Constitution~ ·laws which are passed by 
the Legislature without an emergency clause becom effect­
ive ninety days e.f'ter the adjournment of the Legisl·ature . 
The emer gency clause in a legislative enactment makes it 
become effective ~ediately upon the approval by the 
Gover nor. Ther efore , the law remitting penalties~ as 
set forth above , was e~fective on June 9 at the t ime the 
taxpayers in question paid their taxes and included the 
penalties . In other words , the taxpayer was entitled 
to the remission of t he penalties, but , having voluntarily 
pai d the same , can the collector refUnd the penal t i e s. 

The general rule wi th reference t o paying taxes 
and the recovery of same is contained in Kansas City ex rel. 
v . Holmes, 127 Mo. App . 1. c. 624 : 

"~ie think the principle of that 
case should govern this also . And 
fUrthermore the taxes were just. 
\1-nen plaint iff pai d the money to 
redeem his l and he was paying t hat 
for which his l and was liable. 
,;e assert the proposition that , 
whereas a taxpayer cannot be com­
pelled to pay taxes irregul arly 
assess ed against him property. 
yet if he does pay them under such 
a condi tion and the sum paid 
represents the amount f or whiCh his 
property is justly liable he can­
not recover it . lt has even been 
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held that where a taxpayer pays 
taxes that are illegal he cannot 
recover t hem back unless he paid 
them under duress . (Robins v . 
Latham, 134 Mo. 466 ; Wolfe v. 
Marshall 1 52 Mo. 167 ; State ex 
r el. v. Ra ilroad, 165 Mo . 597 . ) " 

But we t hink that although the rule differs in the 
several states that in Missouri interest and pena1ties 
on delinquent taxes are not a part of the tax . Section 
2220 , 61 Corpus Juris, page 1516 , is as follows: 

"When interest is char ged on 
a delinguent tax by sta tute , 
it is not regarded as interest 
in the sense that it is a con­
sideration for t he f orbearance 
of money, but is deemed to be a 
penalty; and the statut es ~­
posing i .nterest do not make 
interest a part of the tax but 
pertain t o the remedy employed 
to compel payment of the tax . " 

Most of the states contain statutory provisions 
relating to the refunding of taxes illegally paid, or 
the refund of taxes under certain conditions . Missouri 
apparently has no such statute as a guide. The only 
decision which has been befor~ our Suprame Court relat­
ing to the remission of penalties is that of State ex 
rel . McKittrick v. Ba1r , 63 S. w. (2d) 64 . This deci­
sion mainly dealt with the constitutionality of such 
an enactment ·by the Legislature . Speaking of the 
remission of penalties, Judge Hays , page 66 said: 

"It having been determined that t he 
respondent and ·the interveners have 
no vested interest or property right 
in the penalties retr.itted by s.enate 
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Bill No . so. the act does not offend 
against the due process clauses of 
the Fourt eenth Amendment nor section 
10 o~ Articl e 1 of the Constitution 
of the United States nor our Section 30 
of Article 2." 

And again statest 

"In this attuation. the legisla tive 
power to remit the penalties in-
volved here is well sett led in principle . 
In Maryl and v . B· & o. R. R. Co •• 3 Row. 
534. 11 L. Ed • . 714. it is held that 
jhe Legislature has a right to remit 
penalties ~posed by law. ' In this 
aspect of the case , • the court said 
at page .552 of 3 How • • 11. L. Ed . 714 . 
•and upon t h is construction of the 
act of Assembly. we do not under-
stand that the right of the state to 
reloase it is disputed . Certainly 
t he power to do so is too well 
s ettled to admit of controversy . The 
repea l of t he l aw ~oatng the penalt7, 
~s of it~el~ a remission, (U . s . v . 
The Peggy) 1 Cranch , 104. (2 L. Ed . 49 )J 
(Yeaton v . United States), 5 Cranch 281 • 
3 IuEd• 101); (U. S. v. Ship Helen) , 6 
Cranch. £03 (3 L. Ed . 199); (The Rachel 
v . u. s . 6 Cranch) 329 ( 3 L. Bd . 239) . 
And 1n the case of the United States v . 
Uorr1s. 10 ~heat . 287 (6 L. Ed . 314) , this 
court held that Congress had. clearly the 
power to authorize the secretary of the 
Treasury to remit any penalt'1 or for­
&ei ture incurred by the breach of the 
revenue laws , either before or after the 
judgment; and if re~tted before the · 
money was actually paid• it embraced 
the shares given b y law in such cases 
to the officers of the customs . as wel l 
as the share of the United States .• 
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~ee , a lso, 23 Am. & 2ng . Ency. 
of Law, pp . 506- 508 and 510 
(1st Ed.) and cases cited. " 

And again, in discuss ing the effect of suits pending and 
the remission of penalties thereon, at 1 . c . 67 saida 

"All questions necessary to be 
discussed having been determined, 
it seems advisable, before closing 
this opinion, to observe briefly 
the effect of the change in the 
law upon the back tax suits that 
have been filed , or may be filed, 
subsequently to the date , April 
13 of the current year , when this 
new law became effective . Owing 
to the alternative options granted 
the taxpayer , with periodically 
and increasingly reduced advantage 
to h~ in the avoidance of penalties, 
a questi on of some difficulty is pre­
sented pertinent to the effect upon 
suits pending during any part or all 
of the entire per iod covered by the 
act. Concerning t h is matter , it ia 
our view (1) that none can proceea 
to final j udgment before the expira­
tion of the act on January 1 next; 
(2} a taxpayer e~ercising the first 
option may pay the original tax 
without more , and all penalt i es are 
thereby discharged, and his pending 
tax suit, if any, will be abated; 
(3 ) exercising the second option,the 
taxpayer , if suit be pending against 
him, must , in addition to the 
original tax, pay one-fourth of all 
penalties formerly chargea bl e , in 
full discharge of the whole , and the 
suit will likewise abate; (4) the 
same process and result will apply 
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in a general .. ay to the remaining 
options. \te think this mode of pro­
cedure seema praetic~l and just, and 
accomplishes the legislative purpose, 
as we have determined it." 

None of tho above quoted decisions have a direct 
bearing on our question at hand . HO\'f&Ver , having eon­
eluded that in Missouri penalties and interest are not a 
part or the tax, it would appear in equ1 ty and in justice 
that both the coiledto~ and the taxpayor,not· be ing infor.med 
of the effective t ime of House di l l No . 70, a refUnd or 
penalties in the amount that the taxpayers woul d have 
been enti tlod t~ r orego under IIouse Bill l~o . 70 should 
be · ratur nod to them. If the amount o£ the penalt1ea 
have not been turned into the county treasury we think 
the same can be hel d aside and returned to the taxpayers 
by the collector. If the penalties have been turned 
into the county treasury then the r edress of the tax­
payers should be in the c ounty court and the coll ector 
should be privileged to take erodit fo r same . 

APPROVED: 

J. E . TAYLOR 

Respectfully submitted, 

OLLIVER \J . t!OL:lli 
Aasistant Attorney General 

• 
(Acting) Attorney General 

ovm:Lc 


