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11UNICIPALITIES : Not· subject to i ns pec t ion a s 
provided in Sec t ion 13120 
R. S . 1929. 

, 
!-1 ,-

J .. pril 19, 1937 

F l LED 
!tr. Garla nd Pendleton, Inspector 
DiVision or Food & Drug 
b t ute Boa rd of Health 
Jef f e r son City, ~issouri 

Dear uir: 

u 
Thi s Department is in receipt ot your requ est 

t or u.n opinion under da te or !'arch 27th, 1937 where in 
you s t a te c s follows: 

" J B inspector in the Divis ion ot Food 
a.nd Drugs ot t he u t Lte Board ot Health 
of Mi ssouri, I Llil writing tor a n opinion 
on the following : 

"The :t.Une r al \.a t er lo.Jys tem i n ~xcelsior 
~prings, l o ., ~nich i s a munic ipa l O\med 
pl ant, h&s been bottling soda ~nd mineral 
\ ia t e r tor some time a nd selling same in 
tha t city also in othe r cities und t erri ­
t ory ad j&cent to tha t city to various 
r e tailers , such c s drug stores , hotels and 
r e staura nts . This cor:.1puny cl aillS e xemption 
from the State inspection tax of three fifths 
or a cent e. gall on on the grounds t ha t they 
are a nunicipal owned pl&nt. Now t:..s they 
are in direct competition or ull t he bot tling 
compe.nie s in this part of l .i lis ouri, it would 
s eem tha t t hey should coca under the &am.e 
inspection 18\IS Of t he u'U.te C. S t he Other 
oompunies and ha vo the same r egula tion ~nd 
pay the same inspection fee us all the re~ t . 

~ r respectfull y reques t a ruling or your 
opinion on the a.bove c;,uesticn. " 
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Section 13116, R. s . of ~!o. 1929 provides for 
t he inspection by chemical ana lys i s of soda and Miner al 
water s by the Food s. nd Drug Comniss ion. 

~ect~ on 1 3118 , R. s . of Mo . 1 929 provides that 
eve ry pe r son, per sons or corpora t ions bottling soda 
and mine r a l v:a.ters sh&ll submit sampl es for inspection . 

"Every person, pe rsons , or corporation 
who sh~ll e r ect or maintain a pl ant, 
f a ctory, or establishment, for the ~~nu­
f~cture , preparation or bottling ot ~ny 
such non- intoxicating beveru~s or so­
called " t~ o:ft drink.S" , or of fountain or 
other syrups , fla vors und extracts in­
tended for use in the preparation or con­
coction of such beverages or "soft drinkS" , 
f o r the purpose of offering the sa~ for 
sa le t o persons in the state , s hall cause 
sampl es or oame to be inspec "t.ed by the 
f ood a nd drug comml osioner of this sta te , 
a nd \lhen so inspected &a herein re~uired 
the s ame may be sol d in t his sta te . .every 
such pe r son , per sons , or corporation shall 
furnish to such commissioner upon deoand by 
h1m from time to time such sampl e s for 
inspection as he cay deem necessary•• • 

.... ection 13120 , R. S . of l~o . 1929 pr ovides the 
tees of the Cocmivs ioner for inspection , thus : 

"Fees entitl ed to for inspecting.- The 
commis s ioner shall be entitled to rece ive 
tor inspecting three - fifths cent f or each 
gallon or non-intoxica ting liou i d bever age 
manufa ctured or sold in t his sta te; 
five ce nts pe r gollon for a ll f ounta in syrups , 
three - f ourths of a cent per ounce for all 
flavors or extra cts used in the manufacture 
or concoction or beverages not othe~~ise in­
spected . All f ees r e ce i ved by the commissioner 
Shull be pa id into the stute treaSU1'7 . n 
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You state that the plant bottling s oda and mine r a l 
waters a t Excels ior Springs, Mi bsouri, refuses to pay the 
inspection tax of three-ritths of a cent a ~llon on the 
grounds t hat they are a municipally owned pl ant. 

o::.~ection 6 or .h.rticle X of the llit.souri Constitution 
exempts the personal property ot a municipal corporetion 
and provides in part that 

"The ~roperty, real a nd personal , of the 
-.J t ate., counties a nd other municipal cor­
porations , and cemeteri es , shtill be 
exempt trom taxation. " 

Exemption in a lcost the same ~ords i s provided by 
Section 9743, R . s . ot 1929. 

In the case ot State v . \,enneker , 145 J...o . 230 , 
l.c . 237 , the Court decl aring the reason tor t he exemption 
of property of t he ~ tate ~nd its municipalities !roo 
taxation, said: 

"'llle reason for c:xeupt ing from tuxn tion 
property of the .... t a te ~nd its municipalities 
is ple in. Judge Cooley in his ,,ork on 
Taxation (2 Ed) , p . 172 , expresses it thus: 
' All such property is taxable if the S tat e 
shall see tit to tax it; but to levy a. tax 
upon 1 t , ,ould render necessary new taxes to 
meet the demand of this tax , and thus the 
public \vould be taxing 1 tselt in orde r to 
r a i se money to pay over to itself'." 

In the case or ::;tate ex rel . l.asoouri Fortland 
Cement vs. Smith, 90 s ,~ . {24) 405 , Lhe Cour t held tha t 
the i mposing ot a tax u pon e '1iery rottlil sale ot tangibl e 
personal pr operty was not ~olative of Section 6 , 
Article 10 ot the Mi &souri Constitution a nd Sec t i on 9743, 
supra, pr ovidLng tha t property ot state should be exempt 
from taxation s ince t he tax was an ' excise ' a nd not a 

'proper ty tax• • 
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The Court , on p .406, distinguishes between a 
property tax a nd an excise tax, as follows: 

"It is elementary tha t the power ot 
the Legislature in matters of taxation 
for public purposes is unlimited, except 
in so t a r as res tra ined by the State or 
Federa l Constitution or inherent limita­
tions on the power to tax. Cooley on 
Taxation (4th Ed . ) vol. 1, sec . 69 , p .l71. 
It has been said tha t taxes t all naturally 
into three classes , capitation or poll 
taxes, taxvs on property,nnd excises. 
' Excises , in their original sellSe , were 
something out off from the price paid on 
a sale ·of goods, a s a contribution to the 
support of goverillllBnt. '!'he word however 
has come to have a broader oeaning and in­
cludes every form of t axation Which i s not 
a burden laid directly upon persons or 
property; in other words, excises include 
every form ot: cha rge imposed by public 
authority f or the purpose of raising 
revenue upon the performance ot an ac-t, the 
enJoyment ot a privilege, or the engaging 
in an occupation. ' 26 R.C.L., &eo. 18, 
p . 34 . The same text, 1n pointing out the 
distinction to be drawn be.tween property 
taxe.s aud e.xc i se taxes , says 'If a tax is 
imposed directly bf the legisla ture without 
assessment , and ! ts sum is measured by the 
amount ot business done or the extent to 
which the conferred privileges have been 
enjoyed or exercised by the t axpayer 
irrespective of the nature or value of the 
taxpayer's assets, it i s regarded as an 
excise,' 26 R. C.L., Sec . 19• p . 35 . Cooley 
on Taxation (4th Ed.) vol . 1, sec . 42 , p . l27, 
defines excises a s 'taxes l aid upon the 
manufacture; sale or consumption of commodi­
ties vdthin ~he country, upon l~censes ~o 
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pursue certain ocoupa tions , and 
upon corporate privile ges.' Under 
these gener al definitions of t he t erm, 
as well as upon the authority of the many 
ad judica ted cases , ~ t hink it so 
clo~r as not to be open to question 
tha t the tax in controversy i s an 
excise, ~nd not ~ property, tax . See 
Independent ~chool District v. Prost , 
51 Idaho , 240, 4 P . ( 2d) 893 , 84 J~ .L.R . 
820; Crockett v. ~elt Lake County, ?2 
Ut ah, 3S?, 270 L ) . 142 , 60 .• • L .R. 86?; 
Portland v • .1~ozer , 108 Or. 375, 21? P . 
833; ;., tandard Oil Company v. Brodie, . 
153 -U"k . 114 , 239 o . ' . • 753 ; t i seman v. 
Phillips (Ark . ) 84 b . .. . ( 2d) 91-; ... ""~ieroe 
Oil Corpor ati on v . Hopkins (C.C • .t~o . ) 
282 F . 253; !!one.motol' uil Co . v. J ohnson, 
292 U.S . 86 , 54 d .Ct . 5?5 , ?8 L.Ed . ll41 . 
It wUl be l..bserved t hb.t tho exemptions 
granted by the Constitut ion and the 
statut e , supre , are limited by eXPress 
t orms to the real and personal .Property 
of the s evera l bodi es mentioned . l:.C ­
cordingly , article 10, section G, of the 
Constitution, has been held to h~ve no 
application to colla t er a l inherita nce 
t&xes {c t a te ex r el.v .Hende r son, 160 
r o .190 , 60 s: . 1093) ,nor to license tees 
(otate v. Parker Di stilling Co . 236 ~o . 
219 , 139 S • y; . 453) • And ,,e think in t his 
instance the s t a tute does not impin88 
upon the constitutional provision pot nted 
out nor viola te t he statute relied on 
and is 'Y8.li d . " 
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In the instant ca se t he burden is placed on 
t he business as distinguished from a burden laid direct­
ly on persons or property and under the general defini­
tion as pointed out in the Portland case, supra , t he 
inspection rae is an excise , and not a property, t ax . 

On p .407 of the same opinion the Court pointed 
out t hat the weight or authority as applied to 
political subdivisions included municipalities seems 
to be tha t exetlption from property taxes does not or­
dinarily extend to excise taxes , but the rule is not 
a bsolute and is dependent upon the circumsta nces or 
each case, thus: 

"We pass no\f to the question or t he 
intent of the Legislature \lith respect 
to imposing a t ax on sales or transac­
tions whe rein a subordina te branch of 
the executive department (which the 
highway departcent was held to be in 
Sto.te ex rel . v . Huclanann , 314 J..o . S3 , 
28 2 b . \ . • 1007} becpmes t he purchflser. 
Respondent invoked the rule tha t ex­
emption from property taxes does not 
extend to e~cine taxes, and usserts 
tho l a nguage of the act its elf' , to­
ge thor w1 th the record of the Genf'ral. 
Assembly in considering t his particu­
l ar legisla tion, evinces a legisla tive 
intent to i!!lpose the tax upon such 

· agencies . The \Ieight ot author! ty see.IilS 
to be tha t , as appli ed to counties, 
municipalities , and other subdivisions , 
exemption from proper ty taxes does not 
ordinarily extend to excise taxas . ~ce 
Independent bchool Di strict v . Prost , 

• 
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the other cases oitod, supra . But 
the rule is not absolute , a nd is 
dependent upon t he circumwtances 
or ea ch case . 26 h . C. L . , ~eo . 
276 , p . 315.'' 

Ext..mining the bect1on dealing \lith inspection 
or beverages , -we rind t hht the i.ru>peotion tee is to 
be imposed upon ~overy person, persona , or corpora­
tion. " 

In the case or City of \,obst e r Groves v . 
~·orrest .Smith, 102 s .,! . ( 2d) 618 , l .o . 619, 'the ...J ta.te 
.t .. udi tor sought to impose lin excise t ax upon t he 
privilege or engaging i n the business ot sell ing 
water service . The defense wa.s tha t the J .. ct \L.S 
not appli cable to a municipal corpora tion. 

rhe ~ct ~ question , Laws of ~~~ouri , 
J!ixtra ~..~cssion 1.'11.63-34 , p . l55, l6ES , vlhich was re­
pealed by the 58th General Assembly Laws or ~iLOouri , 
1g35, p . 411 , provided that (~action 2A , p . 157) 
"tor the privilege or a pe r son engaging in the 
business * * *·" 
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•Person• as uaed in the Aot is defined in 
~action 1 thereof (p . l56) a s follows: 

" ' Person' includes a ny individual, 
firm, co - partnershi p , joint adventure, 
ausociLtion, corporation, esta te, trust , 
bus iness trust, receiver, syndica te or 
a ny oth~r group or combination noting 
as u unit, and the plura l us well as 
the s ingular number-" 

Plaintiff-appellant contende d that it would not 
come within this def'ini tion, tha t, wi thin the meaning of' 
the J~ct, it was not a per son upon whom the tax is imposed 
and tha t the Aot does not apply to a municipality . The 
..,tate J .. uditor took the pos ition tha t the \;ord 'corpora tion' 
a s used in the foregoing definition should be taken and 
construed to include a municipality, it being a municipal 
corpora tion. The Court in its opinion sa id: 

Min dafinition and legal classifica tion 
bnd t e r minology a '~11-aettled distinc­
tion exists , and is recognized gene!'u lly, 
betvreen a 'corpora tion' and a municipal 
corpora tion' . ~a.ch term has a distinct 
and cot:m10nly accepted meaning. as 
illustra tive, reference may be had to our 
statutes . The numerous statutory pro ­
vis ions rel~ting to the org~nization, 
powers, etc . of municipalities are col ­
lected and classified under the designation 
' municipal corpora tions' . See for example 
chapter 38, R. B. 1929, bee . 6090 et seq . 
(r o • .:> t. Ann. ~ec. 6090 et seq., p . 5266 
et seq . ) Lunioipalities are variously r e ­
ferred to in our Cons titution as cities or 
to'vns a nd municipal corpora tions . •:n com­
mon parlance, t cYms , cities and other 
municipal organiza tions &re not knovm a s 
corporations . ' Linehan v . City of Cambridge, 
109 Hass . 212 . Reverting to statutoJy 
l &nguage in t his s t a te, the t er m 'corpor a tion ' 
is used and refers to private and business 
corpora tions a nd the sta tutes relating to 
such corpora tions a re a ssembled under the 
designation or classification of •corpora­
tions.' See for example chapt er 32 , R.S .l929 , 
.._e o . 4526 et seq . (! 'o . St • .t~nn. &eo . 4526 
et seq ., p .l983 et seq .) Li kewi se vlhere the 
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term 'corporation' is used in our 
Constitution it uniformly refers to 
pri~te or business or~nizations of 
individua1s. Neither by the language 
ot the Cons titution nor statutes is 
the t erm 'corporation' so used as to 
apply to and include a municipality 
or municipal corporation and where a 
oity or town i s referred to , in the 
sense or being & corporate entity , the 
term 'municipal corporation' is used. 
Looking to the context or the act as 
a whole , we f:!:nd no l anguage or pro­
visions therein from whi ch an implica­
tion necessarily arises t hat it was the 
legislative intent to include a 
municipal corporation within the act . 
Indeed • e find nothing in the other 
provisions of the a ct Vlhich so much as 
tends to show such a n intent. The pro­
vision tor verifica tion of the return 
to be made to the sta te auditor requires 
tha t it 'be verified by the oath of the 
tax- payer, if made by an individual, or 
by the oath of the Presi dent, Vice­
Pres i dent, &ecret&ry, or Treasurer of a 
corporation it made on behalf of a corpo­
ration.' \1hile the persona thus 
apecificully named are the usual officers 
or private corporations, they are not , 
except treasurer, ol ticers ot a municipal­
ity. }~ urthe r the colloontion of 'cor­
por ation' with the words 'individual', 
'firm', 'copartnership', etc., indicates 
that a private corporation and not a 
municipality vros meant . In view or the 
forego ing considerations, the meaning 
commonly ascribed to the word 'corporation' 
both in popular usage and legal noL'len­
clature and absence of langua~ indicating 
a legisla tive intent to use it in a 
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different sense 're must assume it 
was used in its ordinary and common-
ly understood ~aning and the as ­
sumption legitimately ~ollows that 
had the LeGiSl a ture intended to in­
clude a ~unicipal ity i n the act it 
'oul<l have done so by ope oific 
l anguage to thl• t effe ot. It ia our 
conclusion tha t the \rord ' corporation' 
as used does not include a municipality 
und the refore a munici pality is not 
wit hin t he act . The decisions ot this 
court in Public Service Commission v. 
City of E:irkwood , 319 l:o . 562 , 4 ... : .. • 
(2d ) 773 , and t he City of Colum~~ v. 
~ublic Service Coomiesion, 329 Mo . 38 , 
43 n.r . ( 2d) 813, lend su-pport to such 
conclusion. " 

As pointed out in the Hi ... s ouri Portland Cement 
Co~pany case , supr a , whether municipalities are exempt 
!rom excise t axes, depends upon the eirounstanoes of 
each case . Looking into t he context or the Act as a 
whole, \'.e find no l anguage or provisions t herein ! r om 
which a n implica tion necessarily a rises tha t it v~s 
t he legislative intent t o include & nunicipal corpora­
tion vTi thin t he J\.Ct. Further, we believe t he. t the use 
or the ~ords'oorporc.tion' with t he words ' pe rson or 
personst iudica tes t hat a private eorporation·and not 
& l'lunicipality was meant . 

In vie\/ ot the foregoing we a r e of the opinion 
that t he l!lunicipal 'll.at e r systeo in Excelsior Uprings , 
Li.;souri, which is a municipally owned plant, i s no t 
subject to t he inspection t ee, as vrovided in pec.l3120 , 
s upra . 

Respectfully submi tted , 
APPl~OVLD : 

J . ~ • T.f\YLOR 
(a cting) Attorney-General . \•l ! . ORR ba\~YLRS 

assistunt Attorney- Genera l 


