MUNICIPALITIES: Not: subject to inspection es
provided in Section 13120
R. S. 1929,

F.p
-

April 19, 1937

/'h_"" D
Mr. Gerland Pendleton, Inspector /7 '
Division of Food & Drug // '-///
otute Board of Health
Jefferson City, Missouri : /

Lear oir:

This Department is in receipt of your reguest
for «n opinion under date of March 27th, 1937 wherein
you state as follows:

",.8 inspector in the Division of Food
and Drugs of the State Board of Health
of Missouri, I am writing for an opinion
on the following:

"The Mineral Water uUystem in Sxcelsior
springs, Yo., which is a muniecipal owned
plant, has been bottling soda and mineral
vater for some time and selling same in

that eity elso in other cities and terri-
tory ad jacent to that city to various
retailers, such as drug stores, hotels and
restaurants. This compeny claims exemption
from the State inspection tax of three fifths
of a cent & gallon on the grounds that they
are a municipal owned plant. Now &s they
are in direct competition of &ll the bottling
companies in this part of Missouri, 1t would
seem that they should come under the same
inspection laws of the utete @8 the other
companies and have the same regulation e&nd
pey the same inspection fee as all the rest.

"I respectfully request @ ruling or your
opinion on the zbove questicn.”
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Section 13116, R. S. of Mo. 1929 provides for
the inspection by chemical analysis of soda &nd mineral
waters by the Food &nd Drug Commission.

Section 13118, R. 5. of Mo. 1929 provides that
every person, persons or corporations bottling soda
end mineral weters shall submit samples for inspection.

"Every person, persons, or corporation

who shall erect or maintain & plent,
faectory, or establishment, for the menu-
fecture, preparation or bottling of any
such non-intoxicating beverages or so-
called "soft drinks", or of fountein or
other syrups, flavors and extracts in-
tended for use fn the preparation or con-
coction of such beverages or "soft drinks",
for the purpose of offering the same for
sale to persons in the state, shall cause
samples of same to be inspected by the

food and drug commissioner of this stete,
end when so inspected &s herein required
the same may be s80ld in this state. Lwery
such person, persons, or corporation shall
furnish to such commi:ssioner upon demand by
him from time to time such samples for
inspection a8 he may deem necessary”.

Section 13120, R. S. of Yo. 1929 provides the
fees of the Commi:ssioner for inspection, thus:

"Fees entitled to for imnspecting.- The
cormissioner shall be entitled to receive

for inspecting three-fifths cent for each
gellon of non-intoxicating licuid beverage
menufectured or sold in this state;

five cents per gellon for all fountain syrups,
three-fourths of & cent per ounce for all
flevors or extraects used in the manufacture
or concoction of beverages not otherwise in-
spected. All fees received by the commissioner
shall be paid into the state treasury.”
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You state that the plant bottling soda and mineral
waters at Excelsior Springs, Missouri, refuses to pay the
inspection tax of three-fifths of & cent @& gellon on the
grounds thet they are a municipally owned plant.

section 6 of Article X of the Missouri Constitution
exempts the personal property of & munieipel corporation
and provides in part that

"The property, real and personal, of the
wtate, counties and other munieipal cor-
porations, and cemeteries, shall be
exempt from taxation.”

Exemption in alrost the same words is provided by
Section 9743, R. S. of 192%9.

In the case of State v, Venneker, 145 Lo, 230,
l.¢.237, the Court declaring the reason for the exemption
of property of the -tate and its municipalities from
taxation, saicd:

"The reason for exempting from texation
property of the utate and its municipalities
is plein, Jud Cooley in his work om
Taxation (2 Ed), p. 172, expresses it thus:
*All such property is taxable irf the State
shall see fit to tax it; but to levy a tax
upon it would render necessary new taxes to
meet the demand of this tax, and thus the
public would be taxing itself in order to
reise money to pay over to itself'.”

In the case of State ex rel. Missouri Fortlend
Cement vs. Smith, 90 5,7W. (2d4) 405, the Court held that
the imposing of & tax upon every retall sale of tangible
personel property was not violative of Section 6,
Article 10 of the Missouri Constitution and Section 9743,
supra, providing that property of state should be exempt
from taxation since the tex was en 'excise' &nd not a

'property tex'.
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The Court, on p.406, distinguishes between a
property tax and an excise tax, as follows:

"It is elementary that the power of

the lLegislature in matters of taxation

for publie purposes is unlimited, except
in so fer as restrained by the State or
Federal Constitution or inherent limite-
tions on the power to tax. Cooley on
Taxation (4th =Zd.) vol. 1, sec. 69, p.171.
It hes been seid thaet téxes fall naturally
into three classes, capitation or poll
texes, tax. 8 on property,und excises.
'ixeises, in their originel sense, vere
something cut off from the price paid on

a sale of goods, &s & contribution to the
support of government. The word however
hes come to have & broader meaning end in-
cludes every form of taxation whieh is not
& burden laid directly upon persons or
property; in other words, excises include
every form of charge lmposed by public
eauthority for the purpose of raising
revenue upon the performence of &an act, the
en joyment of & privilege, or the engaging
in an occupation.' 26 R.C.L., Sec. 18,
pP.34¢, The same text, in pointing out the
distinction to be drawn between property
taxes and excise taxes, says 'If a tax is
imposed directly by the legislature without
assessment, end its sum is measured by the
emount of business done or the extent to
which the conferred privileges have been
enjoyed or exercised by the taxpayer
irrespective of the nature or value of the
taxpayer's assets, it 1s regarded as an
exeise,' 26 R.C.L.., Sec. 19, p.35. Cooley
on Taxation (4th ©d.) vol. 1, sec. 42, p.1l37,
defines exeises as '"taxes laid upon the
manufecturey sale or consumption of commodi-
ties within the country, upon licenses %o
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pursue certain occupations, and

upon corporate privileges.' Under

these general definitions of the term,
as well as upon the authority of the many
ad judicated ceses, we think it so

clear as not to be open to cuestion

thet the tax in controversy is an
excise, cnd not &« property, tex. See
Independent ochool District v. Pfost,

61 ldeho,240, 4 P. (2d4) 895, 84 ..L.R,
820; Crockett v. belt Lake County, 72
Uteh, 387, 270 P. 1482, 80 ...L.R. 8673
Fortlend v. Xoger, 108 Or. 375, 217 P.
8353 Standard @il Compeny v. Brodie,.

163 Ark. 114, 239 £.9.753; Wiseman v.
Phillips (Ark.) 84 c.W.(24) 91; Pieroce
011 Corporation v. Hopkins (C.C.a.)

282 ¥. 2553 Monamotor (il Co. v. Johnson,
292 U.5. 86, 54 5.Ct.575, 78 L.Ed.l1l4l.
It will be cbserved theat the exemptions
granted by the Constitution and the
statute, supra, are limited by express
terms to the real and personal property
of the several bodies mentioned. ic-
cordingly, article 10, section 6, of the
Constitution, has been held to heave no
epplication to collateral inheritance
taxes (Ctate ex rel.v.Henderson, 160
Y0.190, 60 S.7. 1093) ,nor to license fees
(Stete v. Parker Distilling Co. 236 Mo.
219, 139 S.W.453). And we think in this
instance the statute does not impinge
upon the constitutional provision pofnted
out nor violate the statute relied on
and 18 ‘alidc"
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In the instant case the burden is placed on
the business as distinguished from a burden laid direct-
ly on persons or property and under the general defini-
tion as pointed out in the Portland case, supra, the
inspection fee i1s an excise, and not a property, tex.

On p.407 of the same opinion the Court pointed
out that the weight of authority as applied to
political subdivisions included runicipalities seems
to be that exemption from property taxes does not or-
dinarily extend to excise taxes, but the rule is not
absolute and is dependent upon the circumstances of
each case, thus:

"We pass now to the question of the
intent of the Legislature with respect
to imposing & tex on sales or transac-
tions wherein & subordinate brench of
the executive department (which the
highway department was held to be in
State ex rel. v. Haeckmeann, 314 Mo.33,
262 5.1..1007) becpmes the purchaser.
hespondent invoked the rule that ex-
emption from property teaxes does not
extend to exclse taxes, and asserts
the language of the act itselfl, to-
gether with the record of the General
Asgembly in considering this particu-
lar legislation, evinces & legislative
intent to impose the tax upon such

-agencles. The welght of authority seeus
to be that, as applied to counties,
municeipalities, and other subdivisions,
exenption from property taxes does not
ordinarily extend to excise taxes. lee
Independent School District v. Pfost,
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the other cases clted, supra. But
the rule is not absolute, and is
dependent upon the circumstances
of eech case. 26 R, C. L., Sec.
276, p.315."

Exemining the Section dealing with inspection
of beverages, we find thet the inspection fee is to
be imposed upon "every person, persons, Or corpora-
tion."

In the case of City of Vebster Groves v.
Forrest Smith, 102 S.W. (24) 618, 1.0.619, the State
Auditor sought to impose an exeise tax upon the
privilege of engaging in the business of selling
weter service. The defense we&s that the ict wus
not applicable to & muniecipal corporation.

The Act in question, Laws of Missouri,
Lxtra yession 19¥53-34, p.l155, 166, which was re-
pealed by the 58th General Assembly laws of Missouri,
1935, p. 411, provided that (Seetion 24, p. 157) -
"for the privilege of & person engaging in the
business * * *,»
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*Person® as used in the Act is defined in
vection 1 thereof (p.l56) as follows:

" 'Person' includes any individusl,
firm, co-partnership, joint adventure,
associetion, corporation, estate, trust,
business trust, receiver, ayndioate or
any other group or combination acting
as & unit, and the plurel as well as
the singular number.”

FPleintiff-appellant contended that it would not
come within thisdefinition, that, within the meaning of
the Lect, it was not & person upon whom the tax is imposed
and that the Aot does not apply to a municipality. The
Stete suditor took the position that the word 'corporation'
as used in the foregoing definition should be teéken and
construed to include & municipelity, it being @ municipal
corporation. The Court in its opinion said:

"In definition and legal classification

end terminology & well-settled distinc-

tion exists, and is recognized gemsrully,
between & 'corporation' and & municipal
corporation'. Lach term has a distinect

end commonly accepted meaning. As
illustrative, reference mey be haed to our
statutes. The numerous statutory pro-
visions relating to the orgenization,

powers, etec. of municipalities are col-
lected and classified under the designation
*municipal corporations'. OJee for example
chapter 38, R. S. 1929, Sec. 6090 et seq.
(Mo. St. Ann. Sec. 6090 et seq., P.5266

et seq.) MNunicipalities are variously re-
ferred to in our Constitution as cities or
towns and municipal corporations. 'In com-
mon perlance, tcwns, cities and other
municipel organizations are not known as
corporations.' ILinehen v. City of Cambridece,
109 lass.212, Reverting to atatutn;y
langueage in this state, the term 'corporation'
is used and refers to private and business
corporations and the statutes relating to
such corporations are assembled under the
designation or classification of 'corpora-
tions.' See for example chapter 32, R.5.1929,
sec. 4526 et seq. (Yo. St.Amm. Sec. 4526

et seq., pP.1983 et seq,) Likewise where the
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term 'corporation' is used in our
Constitution it uniformly refers to
private or business orgenizetions of
individuals, Neither by the language

of the Constitution nor statutes is

the term 'corporation' so used as to
apply to and include & municipelity

or municipal corporation and where a

eity or town is referred to, in the

sense of being & corporate entity, the
term 'municipal corporation' is used.
Looking to the context of the act as

& whole, we find no languege or pro-
visions therein from which an implica-
tion necessarily arises that it was the
legislative intent to include a
munieipal corporation within the act.
Indeed e find nothing in the other
provisions of the sct which so much as
tends to show such an intent. The pro-
vision for verification of the return

to be made to the state auditor requires
that it 'be verified by the ocath of the
tex-payer, if mede by an individual, or
by the oath of the President, Vice-
President, Secretary, or Treasurer of &
corporeation if made on behalf of & corpo-
ration.’ ¥hile the persons thus
speeificully nemed are the usual officers
of private corporations, they are not,
except treasurer, oificers of & rmunieipel-
ity. Further the collocation of 'cor-
poretion' with the words 'individual’,
*firm', 'copartnership', etc., indicates
that & private corporation and not a
municipality was meent. In view of the
foregoing considerations, the meaning
cormonly ascribed to the word 'corporation'
both in popular usage and legel nomen-
clature and absence of language indicating
a legislative intent to use it in a
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different sense we must assume it

was used in its ordipary and common-
ly understood meaning and the as-
sumption legitimately follows that
had the legisleture intended to in-
clude & municipality in the act it
would have done so by specific
lenguage to that erffect. It is our
conclusion that the word ‘'corporation'
as used does not include & municipality
and therefore & municipality is not
within the ac¢t. The decisions of this
court in Pubdblie Service Commission v.
City of Kirkwood, 319 Mo, 562, 4 L .U.
(2d4) 773, and the City of Colum¥bia v.
Public Service Commission, 329 Mo. 38,
43 S.W, (24) 813, lend support to such
conclusion.™

As pointed out in the Miusouri Portland Cement
Company case, supra, whether municipalities are exempt
from excise taxes, depends upon the eircumstances of
each case. Looking into the context of the Aet as a
whole, we find no language or provisions therein from
which an implication necessarily arises that it wes
the legislative intent to include & runicipal corpora-
tion within the Aet. Further, we believe that the use
of the words'corporation' with the words 'person or
persons' indicates that a private corporation and not
& municipality was meant.

In view of the foregoing we are of the opinion
thet the muniecipal water system in Excelsior Springs,
¥Missouri, which is & municipelly owned plant, is not
subject to the inspection fee, a8 provided in See.l35120,
supre.

Kespectfully submitted,
AFFROVED:

J. E. TAYLOR
(Aeting) Attorney-Generel. .. oo o uving

Assistant Attorney-General



