STATE BOARD OF HEALTH: All applications for licenses to
deal in narcotic drugs must be passed upon by the State
Board of Health. Public officers and others constituting
a governmental board accept office in view of additional
burdens being placed upon them,

septenber 10, 1937

Stete bBoard of Health
Jefferson City, Missouri

F/iL - D
"/
Dr., Harry F. Parker / ; LA

Dear Dr. Parker:

This will acknowledge receipt of your letter
of recent date relative to the following facts:

"In taking up the provisions
as set forth in this aect, I
would like to know whether or
not the state Board of Health
must pass on all epplications
for licenses, or may this duty
be performed by the health com-
missioner himself. The 3tate
Board of Heelth receives only
fees acceruing to the division
of medical licensure for its
operation expense.

"The department of health of

the State of lilssouri receives
from general revenue its biennial
appropriation and for the 1937-38
aspropriation, all funds approp=-
riated were earmarked as to per-
sonal service for the various
divisions and no specific aupro-
priation was made to the depart-
ment of health for the purpose of
administering this particular act.

"u8 far as I can see, the health
department is not in position to
take on this added burden. At

the last session of the Legislature,
a gentlemen's agreement was mede
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wherein certain funds were

asked for to meet matching

funds of the United States
Public Health Uervice, with

a pledge that they would be

used only for the specific
purpose for wiich they were
approprieted. This office is
operating within its avpro-
priation with the end in view
that there will be no deficien-
cies for this department. Jince
the ¥eder:zl lLiarcotic act is sim-
ilar to the tate iset in every
respect and would be an over-
lapping with the Federal act

in order to enforce the State act
identieally as it relates to the
Federal, The State act, in ef-
fect, provides that compliance
with the Federal act should be
deemed sufficient to carry out
the mandates of the State act.
To properly function, this de=-
partment cannot, without a heavy
deficiency, set up a division
for the purpose of properly ad-
ministering the above bill,
Neither can the State Board of
Health, as a board, pass on all
applications for licenses under
the present funds allotted to it,
and I am respectfully reguesting
you to edvise me Jjust what should
be done in this couneetion.”

At the outset we observe that the act reculating
the sale of narcotic drugs has been passed by the Legis-
lature in the interest of the public welfare, The act is
comprehensive in its scope, designed to embrace all per=-
sons who would choose to come within its terms, and the
duty of enforcing the act has been placed upon the State
Board of Health, Laws of lo., 1937, p. 355.
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In response to the first question - as to
whether the State Board of Health must pass upon all
applications for licenses to manufacture and/or whole-
sale narcotic drugs, your attention is respectfully
directed to Laws of lo., 1937, p. 347, Section & read-
ing es follows: :

"No person shall manufacture,
compound, mix, cultivate, grow,
or by any other process produce
or prepare narcotiec drugs, and

no person as a wholesaler shall
sup-ly the same, without heaving
first obtained a license so to do
from the State Board of Health.”

Section 4 reads in part as follows:

"No license shall be issued un-

der the foregoing section unless
and until the applicant therefor
haes furnished proof satisfactory
to the State Board of Health,

"(a) That the applicant is of
zood moral character or, if the
applicant be an assoeciation or
corporation, that the mansging
officers are of good morsl char-
acter.

"(b) That the appliceant is N
equipped as to land, buildings,

and paraphernalia properly to

carry on the business described

in his application.

"No license shall be granted to
any person who has within five
years been convicted of a will=-
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ful violation of any law of

the United states, or of any
state, relating to opium, coocsa
leaves, or other narcotie drugs,
or to any person who is & nar-
cotic drug edalict.”

You will note thut every person desiring to
deal in narcotics must first obtain & license so to do
from the stete Soard of Heslth, end elso that before re-
ceiving sueh license, the apulicant must have submitted
proof satisfactory to the Jtete Doard of Heelth, as above
indiceted. "he above sections are plein, withcut embiguity
and can admit of no other ccnstruection nor may eny intent
to the contrary be implied.

From this 1t follows: who is a state Board of
Health? Under the provisions of Section 9013 of R. 3.
No., 1929, it is stated in substance thut seven persons
shell constitute & beard, which shall be styled the
State Eoerd of Health, Jection 5015 provides theat it is
the duty of the Ltate Doard of Health to safepguard the
health of the people in the state.

In the caze of Stote ex rel baria v. Alexander
130 s0. 750, 756, the Supreme Court of iissisecippl, in
considering en act performed by two members of & board
acting independently without & meeting said:

"When several persons &are
euthorlzed to perform a pube-
lic service, or to do an act
of a publie nature as an ore-
ganized body, which requires
deliberstion, thoy must be ccn-
vened in a vedy, in order that
they may heve the counsel and
edvise of every membdber., 24

Re C. L. p. 615, Sec. 72, and
cases cited in the notes. any.
action otherwise taken al~
thouzh with the c.nsent of the
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body 1is 1llegal. This prin-
ciple is elementary * * * *

In 46 C. J. 1034, Section 297, & general
proposition of law is stated as follows:

"An official board cannot del-
egate to others a power that
can be exercised only by itself,m

In the case of State v. Zimmerman, 197 N. W,
823, 829, the supreme Court of “isconsin, in discussing
when a board has been created by statute that a majority
may act, tersely said:

"The rule is too fameliar to
require any eitation of author-
ity that, rhen a board is created
by statute, a majority mey act.”

Attention is again directed to the words as
used in 3Section 4, supra, relating to when the license
shall be issued to an applicant, reading as follows:

" % * ¥ furnished proof sat-
isfactory to the 3tate Board
of Health,"

It is obvious from this part of the statute that a great
deal of discretion is conferred on the State Board of
Health .with reference as to what constitutes "proof sat-
isfactory”, that the applicant 1s gqualified to engage in
the handling of narcotie drugs.

In the case of State v. Reber, 126 3. W. 2397,
2399, the court said:



Dr, Harry ¥. Parker -6 September 10, 1937

"in officer to whom a dis-
cretion is entrusted by law
cannot delegate to another

the exercise of that discre-
tion, but after he has him=-

selfl exercised that discretion
he may, under proper conditions,
delegate to ancther the perform=-
ance of n ministeriasl aet to
evidenee the result oi his own
exercise of the discretion.™

From these considerations you will have noticed
that vhen several persons constitute a board organized
to render a public service which requires deliberation,
they must necessarily convene themsalves for the purpose
intended by law. In the instant matter all epplications
to manufacture and/or wholesale narcotics must be pre=-
sented to the board sitting es a body in order that they
may properly pass upon the applicants qualifications,
You will have observed that a board, or officer in whom
a discretion has been vested must exercise that discretion
end after i1ts exercise may delegate to anothsr the per-
formance of a ministerial act which flows as a result of
the exercise of such discretion.

¥t is to be pointed out that a majority of the
board may pass on any matter pending before it, provided
that they have convened for that purpose. Thus, the
majority of those constituting the State Board ol Health
mey pass on an epplicant as presented by the present in-

quiry.

In view of the above, we rule that all appli-
cations to manufacture or wholesale narcotic drugs must
be passed upon by the State Board of Health sitting as
a body convened for that purpose.

Il

We have considered the general appropriation



Dr. Harry F. Parker = September 10, 1937

made by the legislature, Laws of lMo., 1937, p. 110,

for the State Board of Health, and as you have stated
the funds have been "earmarked" as to personal service
and for other purposes, except as designated by sub=-
division D, of Section 40 of the appropriation relating
to operation, reading as follows:

"General expenses:; commun=-
ication, printing and binding,
transportation of things, travel,
within and without the State,
rent, other general expensej
Material and supplies consisting
of educational, scientific and
recreational supplies, laundry,
cleaning and sanitation supplies,
medical, surgical and hospital
supplies, stationery and office
supplies: lMaintenance, rent,
repairs and other general expense
incidental to the operation of the
Trachoma Hospital . . . §77,500,00",

may be applied to any of the general operating expense
of the State Board of Health, whether it is the division
of vital statisties or child hygiene, It is fundemental
in construing appropriation acts that they shsll be con-
strued by the same rule as other legislation, and where
the language is plain and obvious, they should not be
construed as to defeat their purpose, 59 C. J. 262, Sec-
tion 401; State ex rel Jacobs Meyer v. Thatcher 92 3. W.
(24d) 640. Thus, when we consider the above part of the
appropriation aet, it 1s apparent that general expense
of the State Board of Health must be paid from these
monies appropriated,

Moreover, it is to be pointed out that leg-
islators may appropriate wisely or unwisely, too spar-
ingly, or too extravagantly, the wisdom of which we
cannot be concerned in the faee of a duty thet is man-
ifest. By analogy, the very apt statement expressed by
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the Supreme Court of Georgla in the eese of McFerlin v,
Board of Drainage Commissioners, 113 S. E. 447, 451, is
here applicable:

"Whenever a public officer
accepts such office and enters
upon the discharge of his
duties as such, he takes it
with all the burdens that are
placed or may be placed upon
such office according to law;
and if he retains the office
and undertakes to perform the
duties thereof for a fixed com-
pensation he does so with the
possibility that such duties
may be increased or diminished.”

If it becomes necessary in the enforcement
of the present narcotic aet to incur expenses in its
administration, such expense should be paid from the
amount appropriated for the general 'expenses of the
state Board of Health, except as hereinafter pointed
out, for it is upon the board, its officers, agents
and representatives to enforce the provisions of the
act. JSection 19, supra.

It is not unreasonable to assume that the
legislature considered the present personnel of the
State Board of Health, together with the amount of
money appropriated for such personnel in all its
departments and decided that since the present nar-
cotic act was similar to the Federal Narcotie ict
and a substantial compliance with the federal act
would satisfy the reguirements of the state act that
no additional appropriation was needed to carry on the
duties imposed by the state act,

In view of the above, it is the opinion of
this department that all reasonable and necessary ex-
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penses incurred in the enforcement of the provisions

of the aet relating to narcotic drugs shall be paid
from the general appropriation made to the State Board
of Health for general expenses. lurther, that all
duties pleced upon members of the State Board of Health,
its offlicers, agents and representatives by the pro-
visions of the narcotic act are to be borne by the
present personnel .,

Respectfully submitted,

RUGSELL C. STONE
Assistant Attorney General

APPRUVED:

J. L. TAYLOR
(Acting) Attorney Ueneral
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