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".ls office is in ro ~c ipt of your request for an o~in·on 
us f ollows : 

II I have ocen c,sked oy Lhe County Court f or 
an O;?inlon upon t1ls qucsi.,ion: Gan the 
~ounty Court ~ay a real estcte co~~isaion for 
the sale of lands which belono to the county, 
and which have been acquired thr.ou...,h fore­
closure of loans made from t.1c county school 
fund? 

I hnve l ooked at Section 9256 h . S. 1929, 
pa.;c 7 104, n. s . A-m. , where it :Jays: 

1 1he county court of any county holdln~ 
property acquired as aforesaid may 
appoint an a(...ent to take char!.:)e of , rent 
out or l ease or OLherwise manave the 
s~ae, under the direction of said court ; 
out as :loon as pro.ctica~le , and n the 
juddment of sai d court advanto.J~ous to 
the school or schools lntcrestod therein, 
such property shall be resold ln such 
munner and on such terms , at puolic or 
private sale, a s said court may de em best 
for the interest of s~id school or sc~ools; 
and the money realized on such sale , after 
the payment of th~ necesso.r~ e~penses 
thereof , shall b~come part of the school 
fund out of which the ori~inal loan was 
made . ( h . S . 1919 , p . lll7B. ) ' 
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Which in my opini on ~ives the County 
Court the authority to employ a real 
estate man to sell ita school fund pro­
per ty if it sees fit to do so . In so 
far as there are no cases directly in 
point i n this state that I have been a ole 
to find , the court desires your o "J i nion on 
the quest ion, whlch I woul d appreciate 
very much mysel f . 

In my judgment the statute itsel f is 
suff i cient aut11ority for t he payment of 
the co-...~.. J. ssion f or the sale of the l and 
but in addition to thut the cases dealing 
with trustees univer sally .nol d thst the 
trustee in charge of r eal estate may pay 
real esta ~e co~~issions or other necessar y 
expenses i n sell i ng l and, and the Uissouri 
l aw on school funds enabl es the county 
court to hire attorneys to pro ueet the 
fund a .d to do such other thi~s as may be 
necessary in the judgment of the court to 
preserve the school fund, therefore , in 
my judgment there is n ) auesti on but ~hat 
the county court has the authority to pay 
a raul es ta..,e co.l\.':ti.flsion for the sale of 
its lands." 

As we understand your inquiry you ask for an interpret ation 
of tliDt part of section 9256 R· s. Uissouri 1929, a s hereinabove 
quoted in your letter. 

·.a are unabl e to find a decision construint, the quoted 
part of the above statute . 

The S~preme C?urt 1n the case of Uorrow vs . r i ke County, 
189 no. 622, recogni zed the richt of the County Court to employ 
counsel to aid in protectino a publi '"' school fund in the f'ol l owing 
excerpt : 

"The county court p roper l y placed the 
burden of' protecting t lus fund upon the 
fund itself and this arises from the 
f'ollowino propos itions : the puolic school 
fUnd does not bolonu to the county in a 
technical sense . It is a trus t fund , and 
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the county court is mere l J a trustee to 
carry out the polic~ defined by the law­
mak~ power in rel ation to the fund 
(Ray County to use vs . Bentl ey, 49 tio . 
1 . c . 242) ; it may not divert the beneral 
county revei'D.le to its protect ion, and, 
on the other hand, i t can not apply the 
school fund to the payment of or dinary 
county debts . (Knox County vs . Hunolt , 
110 Mo . 1 . c . 75 . ) But it is fundamental 
that , conced1n0 the rit;ht to make the 
contract in question, t e burden of 
protectinu the trust fund shall fall upon 
the fUnd itsel f on well- recognized equitable 
princ iples . " 

In that cnse there wus no claim thut there was any statute 
wh ich expressl y uavc the county cour t power to empl oy such an 
attorney insuch capacity but the court hel d th t the county court 
had implied authority to order such eApenditure to pro~ect the 
funds of t he school district and further hel d that t he payment for 
such services must be made fr01n the school funds . 

In the case of Township board of Education vs . ooyd, 
b8 .lo . 276, the county court was trus tee for the care and management 
of t he scnool fund. of t he tov.nship . It instituted c c::rta1n injunction 
proceedin0 s for t "lo ~rotection of t ne t'und and gave au i njunction 
bond siuned by J . K. rloyd and J . B. Johnson, two of the justices of 
the county court . Upon d isoolution of the inJunction a judgment 
was issued again~ t said obli ors , one of whom, pai d the same , and 
by a court order he was reimuursed out of t ne township school fund. 
In this ca.e the court said: 

"The County Court was a trustee for the 
' care and man~gcment 1 of the school fund 
of the township . In this capacity, and in 
the exercise--f or aU¢ht t~t appears to the 
c 0ntrary--of its soundest jua~ont and 
discretion, it instituted certain injunction 
proceedings for the prote ction of the fund . 
The l aw required pe rsonal security for the 
purpose , which was 0 iven. A judgment against 
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tho surety following , which judgment he 
-m .• s bound to pay, and d i d pay, 1 t would 
..., e strange if tho law shou l d r e fuse to 
indemnify h tm from the interest which 
his s uretyship had so s erved at a sacrifice ." 

There being no statute giving the county court , as trustee 
for the pu blic and township school funds , th~ power to pay a 
real estate CO'~"" .~.ission for the sale of real estate reposses::;ed by 
the county coUl•t nnd purchused (for the use of the township , out 
of the scho )l fund of which the loan was made , or ln its own name 
where such loan was made out of the uoneral scnool fund) , the 
ques ~ion is , whether said court wo1 l d have such ~plied power a s 
is necessury to carry out or make of ectual the purposes of the 
au t hority exprtssly granted. 

The count~ court may under sa i d section 

l•1irst , app.:>int an a0 ent to t£.. ce charc.e of , rent out , 
l ease or otherwise manage t 11e pro perty under the direction of the 
county court ; 

Second, resel l said pro~·t rty as soon as practicabl e and 
auvanta&eous to the school or school s ' interested therein, and 
to make such resale in such manner and on such tcr~s a t publ i c 
or private sale , as said court may deem just for ·tho interest of 
sai d school or school s . 

A trustee or aQent a l ways has t he impl ied ribht to protect 
the corpus of t he property or funds under t heir control and in 
this ca8e the court would hllvo t he ribht t o talce neces sary steps 
to enjoin the s t ealinb of timber from valuable nooded land beloneing 
to a school dis vrict and not rely on the criminal statutes f or a 
remedy; t o e~ploy an attorne~ to replevy timber wrongrully taken 
from such pr~nises and the like. 

In t he case of Lincol n County vs . Magruder, 3 Mo . App • 
. ~4, the County court brJUoht a suit of e jectment f or the possession 
of l and which had been bid ln and purchased by said court , for the 
use of the townships wl1ose school funds \vere secured by the mortgage . 
The Cour t he l d: 
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11 e see no reason why the Cmmt'j of 
Lincoln shoul d not· br illu ejectment £or 
re~l estate which it owns and hol ds and 
1n wh ich it i s entitl ed to posse s s ion. " 

The CountJ rourt a s trustee of school l ands , bein~ ~ivan 
the r iuht to sell sue lands by statute certainly l~s the implied 
ribht to use its soundest ju~nont and discretion in employing an 
f't;ent to .. ft ec t the sale of suci1 l ands and pay him a com.'liss ion 
therefor i f they believe it to be t o the best interest of such 
schcol district or d istricts . 

CONCLUSI ON 

I t i s therefore the opinion of t hi s epnrtnent t ht.t the 
Count~ Court may, by order of Court, paJ a real estate co~ssion 
f or the sale of lands reposse ssed by purChase under Rection 9256, 
R. S. Ui s sou.ri 1929 , i f ln t~J.e exerc i se of its discretion it deems 
su ch order best for t he i nteres t of said district or districts, b t 
sueJ. ... commission must be paid from scho'""~l fun s . 

Re spectfully submitted, 

S. V. r "DLING 
As s istant ttorney GenGral 

At> PROVED: 

J. l. . T LvR 
(Acting ) Attorney Genoral 
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