(Interest received from school loans cannot be reinvested
SCHOOI-S: (but must be apportioned to school districts; county court

(cannot take second mortgages for secur®ty; property should

(pe foreclosed in the event of default of intereat payments

(with the exception that security may be taken in order

(to secure interest payments if the facts warrant such,

Januvary 14, 1937,

Honorable kdwin C, Grr
Prosecuting attorney
Boone County

Columbia, Misesourl

Dear Hir. Orr:

This is to acknowledge your letter as follows:

"The County Court has asked me to
render them an opinion on the follow-
ing questions, to-wit:

"l, Can the County Court reinvest
interest, or the proceeds derived

from the loaning of county school

funds?

"It has been their practice in the
past not to reinvest the income from
school fund mortgages. The law, as
they understand it, ls that they must
divide the income among the various
districts,.

"2. In the event some borrower of
county f unds does not pay hls interest,
and becomes delinguent for one or
several years, can the County Court
take a mortgase either on real estate
or perscnalty to secure the payment

of the interest?

"3, If the County Court can take
gsecurlty for the payment of interest,
would there be any objection to the
County taking a second mortgage for
the seccurity?
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"Of course delinguent interest on the
note and deed of trust becomes princi-
pal by the provisions of the deed of
trust, and in the event 1t is not
paid, what 1s there to keep the County
sourt from taking additiomal security
to secure the payment of interest?®

The county court has imposed upon it the duty of
enllecting, preserving and investing school funds., Sections
9243 to 9255, inclusive, K. 3. Lo. 1989, Section 36, Article
Vi, Constitution of ‘dAssowri,

In Veal v, Chariton County, 15 lio. 412, the
Supreme Court of Mlssourl said (p. 414):

"In relation to these funds, the
county courts are trustees. They
have no authority to dispose of the
principal intrusted, or any of its
interest, otherwise than is pre-
scribed by law, There is no differ-
eng® in this respect between the
principal and the interest on these
fands, If they can give away the
one they can give away the other."

See also, lontgomery County v. Auchley, 103 Mo, 492; Lafayette
County v. Hixon, 69 lio, 681.

Section 9458, R, S. M, 1929, nlaces the duty upon
the county superintendent of schools to examine the records
relative to school funds in order to ascertain that the law is
being strictly observed as to such funds,

I.

Can the county court reinvest interest,
or the procecds derived irom the loan=-
Ing of county sehool funds?

Section 9267, R. S. lio. 1929, relates to "Apportion=-
ment of public school fund" and has this provisions
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"% 3 %#; and in making such distri-
bution, each county clerk shall
apportion # % #% and all moneys on
account of interest of the funds
aceruing from the saleof section
sixteen or other lands in lieu thereof
% 4% % and all other moneys, for the
use of schools in the county, and not
otherwise apportiorned by law, to the
proper district.”

ihe school funds are permanent ones and the interest
derived from such is apportioned to the school districts by the
county clerk, There is no discretion left with the coun court
as to what interest it shall cause toc be apportioned to
school districts because such are trustees and they have no
authority otherwise than prescribed by law. The benefit the
school districts receive from the school funds is the ingerest
derived from such funds. The principal is never apportioned,
If the county court could reinvest the interest received from
the funds then the school dlstricts would derive no Lenefit
from sueh funds. We grant that in many instances it would be
best for the county court to use their best judgment as to
the handling of these funds, but the Leglisluture has decreed
otherwlise and the county courts have no discretion in the -
mtte" -

It is our opinion, in answer to your first question,
thaet the county court cannot reinvest interest derived from
school fund loans but that such interecst 1s to be apportioned
as rrovided by Section 9287, supra.

II and III.

In the event some borrower of counﬁﬁ
8 does not{gg* ercs s &
becomes delingquen T one or several

ears, can the County Court talke a
mortgage either on real estate or

rsonalt 'E?E Secure the payment of
E%E Intere

If the County Court can take aecﬁri
Tfor the nt of interest, re

any | ction takl
seesil mer —J’%%mﬁ
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Your questions, 2 and 3, are inter-rclated, so
we will answer both of them at the one time,

Section 0281, &, 3. Ho. 1989, provides for the
security for loans, and reads in part as follows:

"ihen any moneys belonging to said
funds shall be loaned by the county
courts, they shall cause the same

to be secured by a mortgage in fee
onreal estate within the county,
free from all liens and encumbrances,
o the value of double the amount
of the loan, with a bond, and may,
if they deem it necessary, also
regulre personal security on such
bond; % # & In all cases of loan,
the bond shall be to the county # #*
and shall specify the time whe~ the
prircipal 1s nayable. rate of inter-
est and the time when payable; that

in default of payment of the interest,
anmiall or fallure incl I E
_'E]}'xe on 3% ,%ve aﬁi%io% secur ig
when Eﬁ' ereto lawfulliy required,

The principel and In%eres% !EIZ

come due and *a‘ble_forthwith,

maml%ﬁ%ﬂ%”-—lﬁ%*

of Intercst as the privclpal, = = #"

section 9864, R. S. lio. 1929, provides in part
ag follows:

"'henever the principal and interest,
or any part thereof, secured by
mortage contalning a power to sell,
shall become due and payable, the
county court may make an order to the
sheriff # % % and a copy # % # being
delivered to the sheriff shall have

. the effect of a fierl faclas on a
Judgment of foreclosure by the circuit
court, and shall be proceeded with
accordingly.”
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You will note that when the interest becomes due
and payable that such by virtue of Section 9251, supra,
bears interest and in addition makes both the prinecipal
and the interest duve and payable forthwith, and by virtue
of Seetion 7254, supra, the county court, if the mortgage so
provides, has the power to sell by a special procedure,
Section 9256, R, S. ko, 1929, authorizes the county courts
to sell property conveyed in trust and also gives the right
to the county to become the purchaser at such sale., A4is
was heretofore poinged out in veal v, Chariton “Younty, supra,
that the county courts were trustees and that they had no
authority to dispose of the principal and interest, other
than was prescribed by law, therefore, in our ovinion the
payment of interest on a sd00l loan should be required
anrually or when due. Ve do not understand what advantage
could be gained by the county by taking additiomal security
in order to protect the interest payments, because, by
virtue of Section 9261, supra, additional security can be
obtained at any time in order to proteect the debt, No
acvantage accrues by virtue of taking a second mortgage
because the county might find itself in a position of havin
to pay off the first mortgage in order to protect its secong
The taking of additional security or second mortgages would
only delay the payment of the interest and as the county
court are trustees of the fund, sueh should not violate their
trust in any particular so that the school funds would suffer,
That is, 1f the county court should take a second mortgage
and delay the payment of the interest and not foreclose the
property or collect the interest as 1s required of them, it
might be that the second mortgase would be worthless a:d by
virtue thereof the fund would suffer,

It 1s therefore our opinion that the GOunty court
should not take second mortgages for security. 4t is our
further opinion that the county couwrt should use all reason-
able means to provide for the payment of the principal as
well as the interest and upon default should take necessary
action in order to secure the loan. If a borrower irom the
school fund is unable to pay the interest, then no money is
apportioned to the school districts so that the school
districts receive no benefit from the school fund,

Yours very truly,

James L. HornBostel
AZPROVEDS Agsistant Attorney-General

JLH:EG,



