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INTOXTICATING LIQUOR Prosecuting Attorne_ mey bring
sult on liquor bond to recover
fine adjudged against licensee

BOND:

November 8, 1937

Honorable Charles E. Murrell, Jr.
Frosecuting Attorney

Adair County

Kirksville,Missouri

Dear Sir:

This.uill acknowledge receipt of your request for
an opinion, which reads as follows:

"I would like an opinion from

your office, of the construction
and application of Section 19 of
the Intoxicating Liguor Laws pass-
ed by Missouri Legislature at the
ixtra-Session 1¢355-54, page 835.
Also section 1l3-a found on page 82
of the same session acts, particu-
larly the last paragraph of 1lé-a.
I particularly want the following
information: Can the fine and
costs assessed for the violation
of any section of the intoxicating
liquor laws be collected from the
bond that is required in the above
mentioned sections?

"The case that I am inquiring about,

is one where the defendant sold in-
toxicating liquor to a minor. He
has a surety bond on file in the
Supervisor's office. If I can bring
suit in this County to collect the

fine, please advise me the procedure

to be taken."

The bond referred to and which sald licensee is
required to furnish before he shall be granted a license
is by virtue of Sectiohs 1l3a and 19 of Laws of Missouri,
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Extra fession, 1933-34, pages 82-83, respectively, which
sald sections read as follows:

"Any person who possesses the gquali-
fications required by this act, and
who meets the requirements of and
complies with the provisions of this
act, and the ordinances, rules and
regulations of the incorporated city
in which smchilicensee proposes to
operate his business, may apply for
and the Supervisor of Liquor (Control
may issue a license to sell intoxicate
ing liguor, as in this act defined,
by the drink at retail for consump-
tion on the premises described in

thd application. Provided, that no
license shall be issued for the sale
of intoxicating liguor, other than
malt liquor containing alcohol not

in excess of five (5%? per cent by
weight, by the drink at retail for
consufiption on the premises where
sold, in any incorporated city having
a population of less than twenty
thousand (20,000) inhabitents, until
the sale of such intoxicating liquor,
by the drink at retail for consump-
tion on the premises where sold,shall
have been authorized by a vote of the
ma jority of the qualified voters of
said city.Such authority to be deter-
mined by an election to be held in
said cities having a population of
less than twenty thousand (20,000)
inhabitants, under the provisions and
methods set out in this asct. The
population of said cities to ve
determined by the last census of the
United States completed before the
holding of said election. Provided
further, that for the purpose of this
act, the term 'city' shall be con-
strued to mean any municipal corpora-
tion having a population of five
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hundred (500) inhabitants or more.
Provided fu:rther, that no license
shall be issued for the sale of in=-
-toxicating liquor, other than malt
licuor containing alecohol not in
excess of five (5%)per cent by weight,
by the drink at retail for consump=
tion on the premises where sold, cute
side the limits of such incorporated
cities. In each instance, a bond in
the sum of two thousand (¢2,000.00)
dollars, with sufficient surety, to

be approved by the Supervisor of Liquor
Control, must be given for the faith-
ful performance of &ll duties, imposed
by law dpon the licensee, and for the
faithful performance of all the require-
ments of this act, and any violation
of such conditions, duties or require-
ments shall be a breach of ssid bond
ond shall sutomaticeally cancel and
forfeit the license granted hereunder;
provided, thaet no person financially
interested in the sale of intoxicate=
ing liquor at wholesale shall be ace
cepted as surety on any such bond."

"application for license to manufacture
or sell intoxicating liquor, under the
provisions of this act, shall be made
to the Supervisor of Liquor Control.
Before any apvlication for license shall
be approved the Supervisor of Liguor
Contreol shall require of the applicant
a bond, to be given to the state, in
the sum of Two Thousand Dollars, with
sufficient surety, such bond to be
approved by the Supervisor of Liquor
Control, conditioned that the person
obteining such license shall keep

at all times an orderly house, and

that he will not sell, give away or
otherwise dispose of, or suffer the
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same to be done about hils premises,
any intoxicating liquor in any quan=-
tity to any minor, and conditioned
that he will not violate any of the
provisions of this act and that he
will pay all texes, inspection and
license fees provided for herein,
together with all Ifines, penalties
anﬁ forfeitures which may be ad-

1;§§¢a ainst him under the pro-
visions of this act."

Seetion 19, supra, provides that before any applica-
tion for a liguor license shall be approved the Supervisor
of Liguor Control shall require of the applicant a bond to
be given to the State. Therefore, the bond runs in the name
of the State, & copy of which we are herewith inclosing.

The sureties are liable only in case saild licensee
falls to perform all duties imposed by law upon him. Sec~
tion 19, supra, also provides that said bond is condition-
ed that he will pay all taxes, inspection and license fees
provided for herein, together with all fines, penalties
and forfeitures which may be adjudged against him under
the provisions of this Act.

In City of St.Louis v. Senter Commission Co.,85
S. Wo (2d) 21, 1. c. 24, the court held-the primary rule
of construction was to determine the legislative intent,
and said:

"The primary rule of construction
of statutes or ordinances is to
ascertain and give effect to the
lawmakers'! intent. Meyering v.
Miller, 330 Mo. S85, 51 S. W. (24)
653 Commins v. Kansas City Public
Service Co., 554 lo. 672, 66 S. Ve
(2d) 920. This should be done from
the words used, if possible, con-
sldering the language honestly and
feithfully to ascertain its plain
and rationsl meaning and to promote
its object and manifest purpose.”
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Therefore, while the law provides that the bond
shall run in the name of the State, it is apparent that
the legislative intent while enacting the liquor control
act was that when & breach of the bond occurred, as in
the instant case, whereupon & conviction and fine was
ad judged against said licensee whe had furnished the State
with a bond and was unable to pay said fine, that the
prosecuting attorney of the county wherein the violation
was committed and fine adjudged, could sue on the bond
for the amount of the fine. In support of this we refer
you to the underlined portion of Section 19, suprsa.

cection ¢ of the Liguor Control Act specificelly
prohibits the sale of intoxicating liquor to & minor and
no penalty is provided for such violation. Said Section 9
provides as follows:

"No person or his employee shall
sell or supply intoxicating liquor
or permit same to be sold or sup-
plied to & habitual drunkard or to
any person who 1s under or apparent-
ly under the influvence of intoxicate
ing liquor. Intoxicating licuor
shall not be gilven, sold or other-
wise supplied to any perscn ander
the age of twenty-cne years, but
this shall not apply to the supply-
ing of intoxicating liquor to a
person under sald age for medicinal
purposes only, or by the parent or
guardian of such perscn or to the
administering of =aid intoxicating
liguor to said person by & physician,
No person under the age ¢I twenty-
one years shall sell or assist in
the same or dispensing of intoxicat-
ing liquor.”

While there is no penalty for a viclation of the
above propision of the Liquor Control Act, Section 43 of
the Laws of 1935, page 282, provides a penalty for the
violation of any provision of the Liguor Control Act where
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there is no specific penalty given. Seetion 435, supra,pro-
vides:

"any person violating any of the
provisions of this Act, except
where some penalty is otherwise
provided, shall upon conviction
thereof be adjudged guilty of a
misdemeanor and punished by a
fine of not less than Fifty
({50.00) Dollars, nor more than
One Thousand (31,000.00) Dollars,
or by imprisonment in the county
jail for & term not exceedlng
one yeer, or by both such fine
and jail sentence.”

In view of the foregoing, the sale of intoxicating
liquor to a minor is & vliolation of the Liguor Control
Act for which there is a penalty of a fine or imprisonment
in the county Jail,or both,as provided by Section 43,supra.

_ Therefore, in view of fection 19, supra, providing
the bond is conditioned that the licensee will pay all
fines and penaltlies which may be adJudged against him under
the provisions of this Act, and Section 9, supra, holding
the sale of intoxicating liquor to a minor & violation

of sald Act, and Section 43, supre, making the penalty for
such a violation, there is no doubt but what the bond

may be sued on upon conviction for a violation of the
Liquor Controcl 4ct when & fine 1s adjudged agsinst the
licensee and he 1is unable to pay same.

The courts have hsld that even though a bond may
run to the 3tate and no provision is made as to who ma
sue on seme, that wliere one suffers Ifrom a breach of e
bond and to whom the obligation is owed may sue thereon.

In Thomas v. Kindley, 27 N. Wi. 231, 1. co 233,
the court held that even though the bond should have been
taken out in the name of the State,as provided by statute,
instead of taking same out in the name of the village of
Hebron, State of Nebraska, the bond was held valid and was
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for the use of any person who may sustain injuries by rea-
son of the sale of intoxlicating liguors and any injured
perty may sve upon it as provided by statute.

In the above case there was a suit on a bond, the
bond being much more speclfic than the bond in question,
setting forth the fact that the licensee shall pay all
damages, fines and forfeibures which may be adjudged against
him under the provisions of the statutes of the State of
Nebraska. A reversal was sougznt on the ground that the
ond ren in the name of the village of Hebron, State of
Nebraska, instead of the State of lNebraska, as required
by statute, and the court said:

While the statute requires the bond

to be payable to the State of Nebraska,
yet it provides that it 'mey be sued
upon for the use of any person or

his legal representatives who may De
injured by reason of the selling or
giving away any intoxicating liquor

by the person licensed or is adjudged,'
8o that the bond is not for the use

of the state but for persons who may
sustain injuries by reason of the sale
of intoxicating liguors. The state,
therefore, is merely a nominal party,
a trustee, out there is no provision
that if another obliges is named the
bond will therefore be void. In the
absence of such a provision we must
hold the bond to be valid and avail-
eble to any person who may have sus-
tained injuries by the sale of liquors
by the principal in the bond."

In like manner our statute, Section 1€, provides
the bond required herein shall be given to the State but
further provides said bond shall be conditioned that saild
licensee will pay all fines and penalties which may be
ad judged against him under the provisions of this &ct.
The bond also specifically mskes said bond null and void
if said principal shall faithfully perform all the duties
imposed by law.

Section 698, Hevised Statutes Missouri 1929, reads
as followss
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"Zvery action shall be prosecuted

in the name of the real party in
interest, except as otherwise pro-
vided in the next preceding section;
but this section shall not be deemesd
to authorize the assignment of a
thing in action not srising out of
contract."

In Lynch v, Brennan, et a2l., 154 N. W. 795, the
court said:

"There can be no question that the
facts alleged are sufficient to
charge defendant Brennan with lia=-
ility at common law. Curran V.
Olson, B8 Minn. 507, 92 N. W. 1124,
60 Le Re A, ?30’ 67 Am. 3t. Rﬁpo 517.
The liability of defendant Surety
Company is a different matter. Its
liability, if any exists, is contractual
and is predicated upon its bond. The
bond must be construed in connection
with the statutes which prescribe

the terms to be contained in the
bond and prescribe its scope and ef=-
fect. There are two such atntutory
provisions."

In State v. Hailer, 203 8. We 664, 1. co 667, the
court held that even though the bond was made separsate
to the State where one suffering a special injury from a
breach of the bond and to whom the obligaticn was owed,
may sue thereons

"In other words, the statute having
required a bond for the faithful
performence of duty, and relator,
as a peaceable, unoffending patron,
legally in the dramshop keeper's
place of business, is entitled to
an observance of that duty, and,
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being personally end specially in-
Jjured by the failure to perform

that duty, has a cause of action on

the bond. Belng the party injured

by the breach of the bond, he is

the real party in interest, and,

as relator, is entitlsd to have the
suit maintained. Seetion 1729, K. Se.
¥o. 1909. Frequently statutes pro=-
vide for the giving of bonds, made
payable to the state, for the per-
formance of some duty or obligation
concerning which it is not provided
who may sue thereon, but 'where

there's a right there's a remedy,!

eand it has been held that one suffer-
ing a special injury from a breach of
the bond and to whom the obligation

is owed may sue thereon. For instance,
a recorder of deeds is requilred to
give bond for the felthful periormance
of his duties, and no provision is
made as to who mey sue thereon or
under what circumstances suit mey be
brought. And yet a recorder was held
liable on his bond for a breach
thereof toward one to whom he owed
that duty snd who was specially in-
jured by the breach thereof. State

ex rel v. Green, 124 do. Appe 80,

100 S We 1115. Ses, also, Scott v.
Missouri racific ke Co., 38 No. App.
525. That a oond inures to the benefit
of one entitled to the periormsnce

of the dutly for which the bond is
glven, and cen be sued on by such an
cne injured by the breach thereof, is
held in Youny v. Young, 2l. Inde. Appe
506, 52 N. K. 7763 Americen Surety Co.
Ve Thorn-Halliwell Cement Co. 9 Kan.
App. 8, 57 Pac. 23873 People v. Cotteral,
115 Mich. ‘3' T3 No Ve 19' 74 N. W. 185’
School District v. Livers, 147 Mo. 580,
46 3. We 5073 City of St.Louis v. Von
Phul, 133 Ho. 561, 34 5. We. 843,54 Am.
St. Rep. 6953 Devers v. Howard, 144 iio.
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671, 46 S. W. 0G25.

"In Squires v. Michigan Bonding Co.,
175 Wich. 504, 1358 e We 1062, 43
Le ReAe (No. S.)76, it is held that =
saloon keeper's bond, being for the
benefit cof the puclic and not strict-
ly contractual in nature, is to be
construed according to the purpose,
intent, and meaning of the statute
pursuant to which it is given, and
not according to the strict rules
applicable to private contracts of
suretyship. Certain it is that
if the action in the case at bar
cannot be maintained, then individual
citizens or members of the body
politic have no protection by reason
of seid bond. If & person is beaten
up and abused by the saloon keeper
or his agents while in the saloon,
then the only redress afforded by
the bond is to heve two reputable
taxpaying citizens to bring suit

- for the forfeiture thereof, provided
they will volunteer to run the risk,
We do not think this is the intent
and meaning of the statute nor the
limit of its purpose in requiring
the saloon keeper to glve securlty
against the happening of such occur=
rences. The Lusiness engeged in is of
a character likely to result ln such
thinga, and the saloon keeper gives a
bond thet he will not permlt or suffer
them to be done, and his sureties are
well aware of the nature of the busi-
ness they agree to guarantee shall
be conducted in an orderly manner,and
for a saloon keeper, through his agent
and bartender, to beat up an unoffend-
ing patron of hils place of business
and then go free of all liability on
the bond because it does not cover such
matters is to restrict within too narrow
limits the language of the bond and
the object and intention of the statute
requiring one to be given."
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Seetion Z2-a of the Liquor Control Act makes it the
duty of the prosecuting attorney to prosecute anyone vio-
lating the provisions of the liguor control act, and reads
as follows:

"For the purpose of enforcing the
provisions of this act and acts
amendatory thereto, the prosecuting
attorneys of the respective counties
and the circuit attormeys, or at the
request of the Covernor, the Attorney
Ceneral shall investigate and prose-
cute all violstions of any provision
of this acty # # i » ="

Therefore, in view of the foregoing, it is the
opinion of this Department that it was the intention of the
Legislature in requiring a bond c¢f each licensee to not
only protect the State but also the county upon any licensee
violating any provision of the Liquor Control Act, and,
therefore, the prosecuting attorney of tThe county wherein
the act was committed mey bring suit upon the bond.

Relative to the procedure to be taken, we suggest
that suit be brought in the same manner as you would on
any other bond. Suit should be brought in the name of
the State at relation of or to use of the County of Adair.
We can furnish you with & certified copy of the bond given
for the purpose of filing the petition end forward you the
original bond for use in the trial of the lawsuit.

We are inclosing a copy of a petition filed by
this Department which mey be used as a guide, wherein
sult was instituted for the full amount of said bond.
However, in the instant case you are only suing to recover
the amount of the fine and costs.

Yours very truly,

AUBREY K. HAMMETT, JR.
Assistant Attorney General

AFPPROVED:

J. B. TAYLOR
(Acting) Attorney General ARH LC



