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Merchant whc takes merchandise !'rom one farm salt ~ 
t o a1 other to sell at auction must MV" p 'rdl Ar' J 

l i cense. 

uy- 10 , 1937 . 

h onor able rti chard H. uuss er 
~ro socuting Attorne~ 
Johnson t.:ounty 
. arrensburg- Ulssour1 

Dear i::>it>: 

'11iis is t o acknowledge r eceip t or your letter or 
r ecent da te in which you request the opinion of this Depar t­
ment on the racts sta ted therein. Your l ett er is as fol~ows: 

"Dixon urothers of Carolton, Missouri• 
dealers in harness, have been operating 
in this County by going to various sale s 
and putting up their harness for auction 
along with t heoanmodities the farmer 
havi ng the sale i s selling. 

" t One such sale here tho h arnes s was put 
up and bid in for .,.34. 50 but l.l.r . Dixon 
retused to let it be sold for a lower bid 
than 36eOO, sta ting at the ti~ e he would 
not let; it be sold unless ..r36 . 00 wa s bid. 
He ha~ been causing considerable disturbance 
in this County among hardware merchants 
m1d narness doaler s because of hi s method 
of cpe1,ation. 

"H~~:'clal..Dls t o have an opinion rrom ~our 
offlco stat.lng that he is perm. tted to carey 
on business 1n this manner withou t tald.ng 
out l icense 1n each County wherein he 
oper a tes . His method of op~rating i s to 
send a light pick-up truck to the sale, 
loaded with collars , halters , sets of har­
nens and other incidental a r ticles. His 
employee who attends t he truck hus been 
charged with selling direct r rom the truck 
but we have no derinite proof of that, 
however, near the end of t he sale he put s 
the l::arness up for auction, a s mentioned 
above. 

\ 
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" ~ ill you plea se t ell me, first, did you 
cive these gentlemen any opinion approving 
their methods and stating that they could 
operate in this manner without a pedlers 
license? If so, may I have a copy of 
same? Second, Do you not believe the 
proper charge would be based on failure 
to procure a peddlers' license. • 

1he statutes of ~lssouri have undertaken to regulate 
the selling or certain goods, wares and merchandise in this State 
and require a license to be taken out by the sellers, namely, 
merchants , itinerant vendors and peddlers. There are three 
separato and distinct classe., de.fined by the st.ttute: merchant, 
itinerant vendor, and peddler , and by your que s tion you asked 
us whether or not the .facts, as set f orth in your letter, bring 
the seller mentioned therein within the classit:ication of a 
peddler or either of the other classifications defined in the 
statute. 

a "merchantn is defined by Section 10075, H. s . wo. 
1929 , in the following language : 

"~very person, corporation or copartne rship 
of persons, who shall deal in the selling 
of goods , wares and nercbandise, including 
clocks, ~ any stor e, stand ~ place 
occupie d f2!: tb.a t Tl.U"pose , is declared to 
be a mrchant;r-( talica ours . J 

No doUbt, the persona mentioned in your letter have a 
merchant ' s license to sell goods, wares and merchandise in their 
store, stand or place in Carrollton, Missouri . ~he fact that they 
have a merchan~'s license does not, in our opinion, g ive them 
authority to sell goods, wares or merchandise away from their 
store by peddling same from place to place or hous e to house at 
other pl a ces in the State. 

R, S. 
An "itinerant vendor" is defined by Section 10103, 

.o., 1929, in t he following language: 

"The words 'itinerant vendor ,' for the 
purposes of this article, shall mean and 
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inclua e all persom, both principal am 
ngents , who enga ge i n , or conduct, in this 
state, either !a~ locality or in 
traveliSt from place !.2 place, a temporary 
or trans ent busIness of selling goods, 
wares am me rchandise w1 th the intention 
of continuing in such business in ahy one 
pl a ce for a p er i od of not more than one 
hundred and twen~ days , and who;-?'orthe 
purpose ~carry g on such buainess, hire, 
lease or occupy, either in whole or 1n 
part, a room, building, or other structure, 
for the exhibl tion ani sale of such goods, 
wares and merchandise. The provisions ot 
this article Shall not app ly to sale s made 
to d ealers by c6mmercial travelers or 
selling agents in the usual course of 
busine ss, nor to bona tide sales of goods , 
wares and merchandise by sample for future 
deliver y , nor to hawkers on the streets or 
peddlers from vehicles, nor to any sale 
of goods, wares or mer~andise on the 
grounds of any agricultural society during 
t he eon t1nuanc e of any annual fair held 
by such society." 

~e do not believe that the description of the transactions 
as set forth in y our letter makes them an itinerant vendor within 
the meaning of t he sta tute. 

Tho remaining classification of a seller of goods , wares 
and merchandise is defined 1n Section 13312 , rl . s. ~o . 1929 , as a 
"peddler" and is as .follows: 

"\ihoever shall deal in the selling ot 
patents, patent rights, patent or other 
medicines , lightning rods, goods, wares .2!:. 
merchandisbo except pianos , organs, sewing 
machines , oks, charts, maps and stationery, 
agricultural and horticultural products, 
including milk, butter, eggs and cheese, £l 
going abou t .12Q.m place .t,Q place t..a. ..wU.J. .tha 
.s.a.u:a.,-1.8. declared .iAa, hA a. peddler, • 

T.he question 1s whether or not these dealers come within 
the definition of a "peddler" r equiring them to s ecure a peddler's 
license under the provisions of Chapter 96, R. s . wo. 1929, Since 
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a peddler is defined by the statute it then becomes a question 
as to whether the dealers mentioned in your letter come 111 thin 
the meaning or t h i s sta tute. 

In 29 Corpus Juris, p . 219 , it is said: 

"To constitute one a peddler he should have 
no fixed pl a ce of dealing but travel urour d 
from place to pl ace , or from house to house ; 
he should carry his wares with h1m, and 
expose them ror sale, and not merely carry 
and show samples of them; he should sell 
them at the time he offers them, and not 
merely enter into an executory contract for 
a tu ture sale; he s hould del iver them t hen 
and ther~ and not merely contract to 
deliver them in the future; the sales made 
by him should be a t retaU, to consumers, 
and not confined exclusivtlY to dealers ~ 
the a rticles sold by ~. 

T.he sellers of merChandise, according t o your letter, 
can be said to have no fixed pl ace of dealing (as to the sales 
mentioned in your letter) and they do travel around from pl ace 
to pl a ce to sell their harness; they carry their wares with them. 
and e xpose them for sale; they sell them at t he tin:e they are 
offe red and deliver t hem a t the ti me of tho sales; the sales are 
made at r etail aid a re uade to consumers . ,,e do not think that 
for an isolated sale or an occas ional sale the persona mentioned 
in your letter would be required to take out a peddler' s license• 
but if it 1a a continuous pr actice over a period of tine by going 
f rom sale t o sale over an extended territory they would be required 
to take out a peddl er' s li cense. I t i s the pr a ctice rather than 
a sporadic act of peddling that the law regards . ihe f act that 
the harne ss is put up at auction at a sale doc s not change, in 
our oplnion , their status but brings the::n w1 thin the definition 
ot a peddler as set f orth in the sta t ute above and t he definition 
as g i ven 1n Corpus Jur is , supra . If the rule were other wi se any 
pe r s on could loe.d his truck or other vehicle w1 t h thousands ot 
dol l ar s of merchand ise and move from sale to sale throughout the 
St a te without paying any license whatsoever to the state or 
county and thereby defeat the purposes of the statute and thereby be i n 
compe tition with t he legitimate merchant having a fixed pl ace of 
doing bus1ne ss and ptying a l i e en se and t axes in support o1' the 
government . 
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It is, thore.fore, our opinion that the persona 
menti one d 1n your letter c ane within the definition of a 
upeddl er" as def'1ned by the statutes, and required to secure 
a lic ense as required by Chapter 96, H.. u . L.o . 1929. 

Ver y truly yours# 

c OVELL 1\ . }W\, 1 TT 
.Hssistant dt t orney-<zeneral 

APrROV..i: .t.. : 

J. E. i'AYLoR 
( .11.c tiig) Attor n ey- Gener al 

CRH: EG 


