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1· ebruary 27, 1937 ~ l 

~- \ 
r . Arthur C. !uueller 

Prosecuting Attorney 
Gasconade County 
Hermann , J.tissouri 

Dear Sir : 

fhis Department is in receipt of your letter 
of ~ ebruary 25 , wherein you make the following in­
quiry: 

" ,till you k i ndly ive me your 
opinion on the f ollowing matter, 
bo- wi t: 

"I~ a prosecuting attorney liable 
for costs in criminal case~ when 
he o~ficially signs the complaint 
and the cases are dismissed or 
the defendant acquitted? Kindly 
~ive me your opinion on this 
question in both misdemeanors 
and felony cases . 

11 Thank1ng you for your prompt 
attention in this matter,'' 

Ther e are no statutes making a prosecuting 
attorney liable for co~ts that we can locate, nor have 
we been able to locate any decisions ~lacing th ... 
11ah1lit y for costs in a criminal case on the proseeut ­
ln~ attorney. There are certain s e c tions of our 
sta r utes which make the prosecutor liable f or cos ~s; 
~he word "prosecu tor" . a~ used in the sta t utes , r efers 
to the prose cuting witness or to the person injured 
and des i r i ng a pr osecution. 

Section 3510, Hevised Statutes 1. issouri 1929 , 
makes the prosecuting witness liable for the costs in 
certain instances . ne think it also decide e the ques­
tion propounded by you. iaid section being as f ollows: 



~r . Arthur C. ~ueller -2- February 27,1937 

" hen the 1nforma t ~on is based on 
an affidavit : !led with the clerk 
or delivered to the prosecuting 
attorney , . as orovlded for in sec­
tion 3505, the person who made 
such affidavit shall be deemed 
the prosecuting witness, and in 
all cases in which by law an in­
dic tment is required to be in­
dorsed by a prosecutor, the 
person who -:.akes the aff idavl t 
upon which the 1nt'ormat1on is 
based , or who verifies the in­
formation, shall be deemed the 
prosecut or ; and in case the 
prosecution shall f all from 
any cause, or the defendant 
shall be acquitted , such 
prosecuting witness or prosecutor 
shall be liable for the costs 
in the case not otherwl*e 
adjudged by the c ourt , but the 
prosecuting attorney shall not 
be 1 1.able for costs in any case . " 

The last clause to the effect 11 but the 
prosecu ting attorney shall not be liable for costs . 
in any case . " therefore , we are of the opinion the 
prosecu ting attorney is not l iabl e personal ly !'or 
any costs in prosecuting misdemeanors and felonies . 

·;e are furthe r f ortified in this conclusion 
by the fact that Kelley ' s cr•minal Law and Procedure , 
an authority on criminal law, at page 10086 s t ates: 

"(a) .t\nd in every ot:her case 
of acquittal i f the jus tice 
or jury tryln~ the case shall 
state 4 n the f inding that the 
prosecution was malicious , 
or without probable cause , 
the justice ~ust enter judg-
ment for costs aga inst the 
prosecutor or party at whose 
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instance the inf ormation was 
filed , and issue execut1.on 
theref or; but in no case wi ll 
the pros ecu ting attorney be 
per oonal ly l i a ble Ior cos t s . " 

Respectt ully su~itted, 

OLL IVER \t • NOL ~N 
Assistant Attorney Gen~ral 

(Acting) Attorney G~neral 

Q";,N t LC 


