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I •• UNiviP.h.L CC.n.?O.t~.t!IO.I\5 : Record necessta.ry to i ncorporate 

cities of the fourt h class . 

June a , 1937. 

FlLl:D 

Lr . ~organ ~. ~oulder, 
I-ros ecuting 1~.ttorney , 
Camdenton , ~issouri • 

.Uear 5ir: 

we wish to acAnowled~e your request for an opinion 
under date of June 4th, wherein you state as follows: 

"Sections 6093 , 6094 , and 6095, hevised 
Statutes of the State of !de:souri , 1929 , 
provide and ~ive authori t y to t o\vns hav­
inb a certain populationto or~ani ze and 
to be incorporated as a city of the fourt h 
class. 

"The town of Caudenton , on the 8th day of 
November , 1934 , did, or atte~pted to, 
orLanize as a city of t he fourth class, 
as provided by the aforesaid sections of 
i~ticle une , Chapter 38 , hevised Statutes , 
1929. 

"I herewith attach to this letter and a 
request tor your opinion the r ecords , 
to-v·i t , the ~ ..inutes and t he ordinance book 
of the city or town of Camdenton , and I 
would apur eciate your opinion as to whether 
or not a l l of the proceedings a nd r equire­
m~nts of the statutes of t his state were 
complied with in t he organization and in­
corporation of the tovm of Camdenton a s a 
city of the fourth class. ~ter your examina­
tion of the r ecords of t he city, we desire 
your opinion a s to whether or not the city 
of Camdenton is le~ally organized and in­
corporated as a city of the fourt h class . " 
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Ordinance ~o . 30 or the town of Camdenton reads 
a s fo l lows : 

~ordinance No. 30 

"••b ereas , it is provided by the 
Hevised Statutes of the State of ~i ssouri 
1929 , that a ny town i n this ~tate existing 
by virtue of the present gener al Laws re­
l a ting t hereto, may elect to beCO.lue a 
City of the class to which its popula tion 
would entitle it under the provisions 
of this article , by pessin~ an orainance 
or proposition submitting the same to t he 
l egal voters of s a id town for their 
ratification. And whereas t he Laws of the 
State of luissouri provide that a ll towns 
in this State containing five hundred and 
less than three thousand inhabitants which 
s ha l l elect to become Cities of the fourth 
Class s hall become Cities of the fourth 
class . And whereas t he Board of Trustees 
of t he town of Camdenton , State of L~issouri, 
have requested t he Governor of the state 
of u issouri to have a census t aken , and 
whereas t he Governor of the State of 
~issouri on the 29th day ot august , 1934 , 
di d appoint a census supervisor and cause 
a census to be taken in t he City of 
~amdenton, ~issouri , which cens us revealed 
there to be 739 persons within the 
corporate li~ts of the town of Cafudenton; 

"Be it ordained, resolved and enacted 
by t he Boara of Trustees of the Town of 
Ca... tdenton , ...issouri, t '".at it be and is 
hereby p roposed to the inhabitants of the 
town of Camdenton , ~is £ouri , to incorporate 
our City a s a City of the fo~rth class , to 
be known as the City of C£...m.denton a s pro­
vided by Cl1apt er thirty eight ( 3!::. ~ of the 
rlevised Statutes of ~ssouri 1929 . ~hat 
an el ection for that purpose be held on 
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the 4th day of ~ecenber , 1934 , a nd that 
t he City Clerk be instructed to blve proper 
notices of such election , ~nd make all 
necessary preparations . 

Ted .ti llard , Chairn:an of 
Board of Trustees . 

-~t test . E. E . LE',~IS 
~ . E. Le~is , Secretary 
of Board of Trustees •. " 

The Proclamation of the Chairman of the Board of 
Trustees reads ~ s follows: 

"Camdenton , ~issouri 
.Uec. 5, 1934 

' Proclamation ' 

"Declaring the Town of C~denton duly 
or ganized and created, as a City of the 
~ ourth class. 

"sthereas , it is provided by the 
Revised $tatut es of the State of ~issouri 
1929 that any ci ty in t his state exi sting 
by virtue of the present general law, raay 
elect to becorue a city of the class to 
which its popul ation would entit l e it under 
t he provisions of thi s Artic l e by pas s ing 
an Ordinance or proposition submit t ing the 
s~~e to the legal voters of said city or town, 
etc ., cities ~ nd towns of 600 and less than 
5000 inhabit ants shall be cities of the 
Fourth Class , etc . 

"Therefore , be it resol ved by the 
Board of Trustees of the inhabitants of the 
town o~ Camdenton , that it be and is hereby 
proposed to the inhabitants of the Town of 
Camdenton to incorporate our said town a s 
a city of the Fourth Class, to be kno~~ a s 
t he City of Candent on , as provided by Chapter 
38 of Revised Statut es Idssouri 1929. 
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" Whereas , The Board of Trustees of 
the town of Camdenton, on t he day of 
~--~-' 1934 , passed and s ubmi tted to the 
legal voters of s aid Town a proposition to 
organize s ~id t own into a city of the 
i'ourth Class under articl e e, Chapter38, 
hevised Statutes of 1929 and bave due 
notice thereof , and , 

"•lhereas, said election was duly hel d 
therefor on the 4th day of December , 1934 , 
and t he vote on said propos! tion duly taken, 
returned and canvassed a nd that there was 
a majority of t he vote cast in favor of 
t he proposition . 

"I, t herefore, declare said proposition 
carried and r atified by a ma jority of Forty­
seven votes cast at said election, and t hat 
said town of Camdenton, by virtue of said 
vote , is incorpor ated under t he general law 
i nto a city of the Fourth Class from and 
after t his date . 

TED .1ILLMill , 
Chairman, Board of Trustees. 

Attest: 

E. E. L~vVIS, Clerk ," 

Section 6093, R. s . Mo . 1929 , provides the population 
necessary in order t hat cit i es or t owns may elect t o become 
cities of the fourth class: 

"All cities and towns i n this state con­
taining f' ive hundred and less t han t h ree 
thousand inhabitants, and all towns exist­
ine, under a ny specia l law, and having less 
than f ive hundred inhabitants, which shall 
elect to be cities of t he fourth class, 
s hall b e cities of t he fourth class . M 

Section 6095, R. s . Lo . 1929 , provides how cities 
or towns may be incorporated in their respective classes, in 
part, as follows : 
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"imy city or town in this stdte, exist­
ing by virtue of the present teneral 
law, o1· by any local ar special law, 
ruay elect to beco~e a city of the 
cl~ss to ·dhich its population would 
entitle it under the provisions of this 
article, by paasin~ an ordinance or 
proposition, und sub~tting the s~e to 
t he leaal voters of such city or 
town, at an election to be held tor 
that purpose , not less than tw~nty nor 
~re than thirty days after the passa~e 
of such or~innnce or proposition; ~1d 
if e. uajori ty of such voters voting 
at such election shall ratify ouch 
ordinance or proposition, the J....ayor 01 
chief officer of' such city or town shall 
issue his proclru~tion , declaring the 
result o f such election, and thereafter 
such city or town Fhall, by virtue of 
such vote, be incorporated under the 
provisions of the general law providing 
for the government of the cl~es to 
whicn such city belonr s, whi ch class 
s hall be determined by the last census 
taken, whether state or national." 

The town of Ca-:denton sousht to orranize as a city of 
the fourth class under the above statutory provisions (1) by 
determining that its population was five h~1dred and lesa 
than three thousand inhabitants , (2) by pasring an ordinance 
on t he 8th day of .ove~er, 1954, und sub~tting s~e to the 
l egal voters of the town at dfi election h~ld on the 4th day ot 
Ueceillber, 1934, for the purpose of deter~nin~ whether it 
woul d elect to beco~e a city of tho fourth class, {3) by 
s ubmittint.> t he ordinance to the voters not less than twent y 
nor more t han thirty days ~ftor t he rnssa&e of such ordinance, 
and (4) by havin~ the chief officer or the town or C~denton 
i ssue his proc l amation that a uajority of the voters voting 
at such election had ratified the above orainance. 

No .,!ention is ::1ade in the above records showing the 
ti.w.e and pl ace where the election was to be held on the proposi ­
tion, and the question ari&es whether such ~ounts to a defect 
in the incorporation. 
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The statute makes no requirei1.1ent that t he ordinanc e 
shal l shov' the tii..1e and place where the election is to be 
held, it ...erely provides tlat an election be held, ,thich, as 
sho ... n by the proclB.I..J.ation , was held. 

43 Corpus Juric, wee . 4b , p . 96, in referrin~ to the 
r ecord that ~ust be ade in the incorpora tion or classi fica­
tion of municipalities, states: 

"The record need not conta in .u.atter s 
not required by t he particular 
statute • • ,. • " 

In the case of State ex :rel . v . iiestport , 116 _o . 582 , 591, 
22 ~ . ·r. 888 , the incornoration o~ o city war challenged be -
cause the ordinance subrJttinr the proposition to tre people 
stated tbct such vote should be taken qt the tmvn hall , and did 
not provide thet the people o~ each war d should vote in thei r 
respective wards on such proposition. The Court in holdinf' that 
t his w~s at ~ost an irregularity, and did not nake the elect ion 
absolutely voi u , sDid: 

"'lhe first s ection of the ordinance 
no.v under considera tion provides thb. t 
t he proposition to beco~e a ' city of 
t he fourth class ' ehall be subDitted 
to the lecal voters of the town of 
.estport at an election to oe held for 

t hut p~ose on t he fourt h day of 
June , 1881 . 

"In pursuance of this ordinance , an 
election w~s hel d at the town ball, 
and a majority of thoso votinB voted 
i n favor of the proposition, whereupon 
the uayor isrueu his proclaLation , de ­
claring ,,eet port to be a city o1 the 
fourt 1 claac.; . .. .. t tne tLe of tL.e elec­
tion t.u.ero were fou1 \"!urcls i n the t own 
of .1estport and it i s contended by 
counsel for relt..tor t bt.1i there were four 
se~uratc election aistricts and that the 
la\ r rea. uired each voter to vote in the 
•vard in \ bicl· be lived ; snd as there v;as but 
one place of votin ~ e signated by t he 
or,inance , to -··i. t: the to>'m he 11, that 
therefore, t.l1e e l ec t i on 3S vrell e s the 
or inance wa s also void. 



- 7- Juno 6 , 193'1 

"1~e ~re fact of there being but 
one votinb place , was a t nost an 
i1•re~ulari ty e.nd did not i"..ake the 
election absolutely void . In the 
case of ~avis v . State , 75 Tex. 424 , 
,;here tt.e evidence snowed ttat the city 
of ' ~&n -arcos' incorpcrated u~d ~1vided 
into four wards ; t h._t but two election 
preci~cts had been established in the 
c1 ty by the cor:a.ds loners , b nd that they 
were establisheu. without reference to the 
wards , and that they included parts of 
t he surroundint county , it was held that 
when the place of votin~ had been fixed, 
anu the election haJ been held , it OU~ht 
not to be set asjde because they have 
failed to rdlke eacr v~rd of a city an 
election preci nct , unlcsF it be shown 
that tre election ·.r:1s fraudulent . Bell 
v . Faullmer, 19 s • . v. Re-p . 480 ; Peard v . 
State, ex rel . , 51 N . ~ . riep . 828. 

'There is nc claim Lr pretense that there 
,l ... s ...~ny f'r .: ud or unfairness connected 
with tL.e proru.ulL>ation of t..he ordinance 
or in t t.e election tl1ereunder , but every­
t .t luL see ...... s to uve been conducted ,,i t h the 
utwost ~ood fuith and fairness . " 

The ordinance in tnc instant case ~de provision for 
the hol di nb or t ie election , and ordered that the City Cler~ b e 
i nstructed t o Live proper notice~ of such el ection ~nd t ake all 
necessary precautions . :&:he uero ft..ct that tne ordinance did not 
declare t he exact for.w of notice, o~llot , etc., could be a t most 
an irregul arity , and ~e are of the opinion that t here being no 
cla~ or pretense that ther€ \6S any fraud or unfairness connected 
with the proruul~~tion of the ordinance , or i n the election there­
under, t he town vf ~awdenton is le~ally orGanized and incorporated 
as a city of the rourtL class. 

l<E:.spectfull y subnd tted , 

~ . ... ~~lol.i , 

ssistant ~ttorney Ge~eral . 
APP!tOV'.A.J.J: 

J'. .!!. • 'L1YLOH, 
(Acting) Attorney General . 


