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TAXATION: When a landowner gives a license to a person ta search and segregate 
minerals 7 the property right is taxable against the landowner. 

f I L £0 

Honorable J . B. Mosby, 
Prosecuting Attorney• 
Linn• Uissouri, tal 
Dear Sirs 

!his department 18 in receipt of your r~ueat tor an opinion 
which reada ae tolloma 

"Enclosed herewith you will ~leaae find a que a• 
tion. which I 'ft> uld like to submit f'or an opinion. 

This natter ttrises on lay 29th, and I \!IOuld 
like to haTe the opinion by that date." 

"A lAndowner , by a written leaae. grant.a to 
anothe r the right to enter upon the premises of 
the l.andow.n.er and proepeot for • mine, remove and 
ahip tire- olaya . In conaideration therefor the 
Leaaee agrees to pay an annual rental ~ t 2oo.oo 
per yeart which aum shall be an ad-va.noe payment 
on any sums that nay due tor tire clay. subee­
quentl y milled, remo1red and shipped therefrom. The 
lease is subject to renea.l upon payment of said 
annual rental. The l&nd01a1er retains posl)leuion of' 
all the premises • subject to the right of the Lessee 
to enter for the purposes aforesaid. The Lessee 
&gJ'eea to pay the sum of 11.00 per ton t or the tire 
clay mined, removed and shipped. 

"I a the right granted to the Lesaee, taxable, 
under the laww of Uiaaouri?" 

The facta . aa preaentecl in your r eque•t ,- seem to be that the 
landowner baa given the right to a certain person or corporation to go upon 
hie land and search and prospect tor tire olay, and it such ia .found, to 
aeparate and remo'V11 said clay. In oonaideration t o r thie right , the la.nc:t­
owner il paid t 2oo.oo. Af'ter tho fire clay is extracted. the landowner 
•ella the clay removed .for $1 . 00 per ton. 



Ronorable J . H. Uo1by6 2 . So-28-37. 

~hi1 opinion is roatricted to the facts presented in 
your letter • 

In an opinion rendered by this deparb:lent to Honorable 
Richard Chamier, Proaecutillg Attorney ot Randolph County 6 th1s departnumt 
held that when ooal or other minorals in place are 01med separately trom 
the surface estat. such coal and tinerals lllllat be separately aaseoaed. 
A copy ot this opinion is herewith enclosed. Ho-wever • it Jlllst be noted 
that this opinion dealt with separate tee si.I!Iple estates and does not r.­
fer to any lesaer estates. 

Section 9742 , R. s . 1!0. 1929, provides as t'ollona 

"For the support of the government of the 
state, the pay.nt of the public debt, and 
the ad'ft.nc.-mt ot the public interest , 
taxea shall be levied on all property 6 real 
and personal , except as atated in the next 
section. " 

Section 9977 of Article II, Chapter 59, R. s. Mb . 1929, 
which relates to taD.tion and revenue, provides a• f ollont 

"The term 'real p roperty ,' 'real estate,' 'land' or 
'lot', wherever used in this chapter , shall be 
held to mean and include no t only t he land itself, 
Ymethor laid out in to1T.n or city lots or other­
wise, tri th all thint;s contained therein, but also 
all buildings , structures and improvements and 
other permanent fixtures , of whatsoever kind there­
on, a ll shot towers and all -.chinery therewith 
coxmected, all melting turnacea and all mchinery 
thereWith cozmocted, all griat mills 6 sawmilh 
(except portable mills of every description ) 1 oil 
mills, tobacco , hemp and cotton factories, tobacco 
stemmerie s, rope -.llat, JIRnu.factories ot iron 1 

naila, glass, clock11 6 &Dd all other property be­
longing to DDnufactories of whatever kind, all 
wool carding 1Zchine1S, all distill eries, b~ries, 
all ta.Dneries~ all iron, copper. brass and other 
foundries 6 and all rights and privileges belonging 
or in anywbe pertaining thereto, except where the 
•ame my be othenriae denominated by t.bJ.• chapter.• 
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The rul e , ae given in 61 C . J. 180, i s a 

"Still l e s s doe s a mer e l icense or p rivil ege 
to sear-oh for and extract minerals a.rteot 
s uch a 1everanoe of t he title as to make 
the interests o f the leaaa. ta:xable aa 
realty. " 

Cooley on Ta:mtion, Vol. II, para . S66, s'tateat 

"It is clear that a m1u .. license to earch 
for aDd extract mine rals 18 not eeparately 
taxable . " 

Bur;he• v . Vail, 57 Vermont , 41, aptly states the relation­
ship erlsting under this set or facta • 

"It is apparent t'J'om this inetrument, that 
Clayton retained the oontrol and dominion 
of t lw land for all purposes except aa re­
quired for the elate buaineSIJ he parted 
with no title to the alate, aa it lies in 
the rock constituting a part of the land. 
llo title pane• until the alate baa been 
tran.rortad into peraonal property, and 
payment made aa s t ipul& tedJ the ownership 
or the land remains i n Clayton. The p.trty 
or the s econd part took and hired cer tain 
r iphte and privil eges-only, • • • .~ 

In lanaas Nat i onal Gas Conlpany v . nte Boar d or County Com­
miaeionera of' Neosho County, 75 Ka.s. 335, 89 Pac. 150, the Supreme 
Court or ICa.nsaa helda 

"n>.e l•ee grants no eatate in the land or 
in the oil or pa which it may contain. It 
create• an incorporeal hereditament only - a 
lioenee to enter and ezplore for oil and gaa , 
and it they are discovered, to produce and 
seTer them. Until cliaoonred and brought 
to the euri'a.oe, no seTerance of title occurs • 
The mineral• not only resin a oonatituct 
part of the laDd, but they belcmg to the owner 
of' the aurface soil beneath which they lie.~ 

• 
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COICLUSION. 

I t is , the refore • t.'lo opinion of this d.epa.rtmant that 
whor e a landowner granta a license to a person or corporat ion to 
aee.r oh f or and extract minerals 1 the titl e t o rena in in the land­
owner, and then euoh minerals a r eo sold to the per son or oor pora... 
t i on, that auoh minerals in place ehoul d be assessed and taD4 
against the ~owner and not tho l i censee . 

AP .PROV'ED I 

J. E. '!AYLOR 
(Acting~ A ttorney- Genera.l . 

AO•K/LD 

Respeoti"ully eubmi tted, 

OLLIVER W. BOLEN , 
Assistant Attorney- General. 


