ROADS AND BRIDGES: ) If bonds are voted for road purposes such is put in

FUNDS: - -_— ) a'"road construction fund" and can be used=fur no other
purpose whatever; moneys ralseda from taxes go Into
special fund to pay for bonds and interest and

surplus may be disbursed by county court as 1t deems
wlse,
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///
Honorable L. 1. korris (j

rrosecuting Attorney
Laiayette County
Lexington, lissourl

Dear Sir:

This 1s to acknowledge your letter as follows:

"ihe lionorable County Court of ~fafayette
County, lissouri, requests this letter

of transmittal be handed you with the
further reguest that you inform the county
court as to thelr powers with relation to
the expenditure of money now in their hands,

"The following set of acts will direct your
attention to t he source of this request.
'In August, 1921, Lafayette County, kissowli,
under Kevised Statutes of 1919, Sectlons
10744, and 10746 held a speclal election
for the issuance of bonds specifying that
the money received from the sale of such
bonds was to be expended for road purposes
in the construction of bridges, culverts
and roads, as suthorized under the statutes,
Under Section 10691, Missouri Revised
Statutes 1919 uafayotte County was author-
ized to join with the Ray “ounty Court in
the construction of a bridge over any water
course forming a county boundary and to pay
thelr proportionate cost under those sections
of the statutes. You are also referred to
Section 10889 and 10890 referring to the
creation of the Highway Commission., #£lection
was duly held in both countles, bonds were
issved 1In accordance with the electlion and
the money ralsed by the sale of sald bonds
was placed in the road construction fund
for bridges and culverts, and as a result
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the bridge across the Missowl River

at Lexington, lissouri, was constructed.
Lafayette County, liissourl, now finds
itself in thils position; they have
+173,981,87, in their county treasury

and the bonds outstanding, together with
interest at retirement date, will not re-
quire this sum of money. The court finds
itself with a considerable sum of money
over and above their obligations under
these bonds, and they now wish to use thls
money for road purposes in other road
districts in the county,'

"ihe question before the court iswhether
this sum, -over and above the sum necessary
to retire bonds and pay Iinterest, ¢ an De
pro-rated to road districts in lLafayette
County for road repairs, reconditioning
and for bridge maintenance and repalr?

"A further guestion is propounded as to
whether the court could spend thls money
for any other purpose, for example--the
purchase of right-of-ways and payment of
damages under condemnation proceedings in
the county The third question proposed
is as to whether the county court may ex-
pend this sum for any other purpose, for
example=--~the repair of the county jall and
court house.

"Your ettention 1s directed to State ex rel
Hackman, 245 3, W, 564 and State vs Drain,
73 L. We (2) 804,"

Jections 10744, 10746 and 10691, R, S. of ko, 1919,
referred to in your letter, are Sectlons 7957, 7969 and 7803
in the K., S. Lo. 1929, Ve have also read the cases referred
to in your letter, “State ex rel Hackman, 245 5, i, 554 and
State vs Lrain, 73 S. W, (2) 804."

‘e gather from your letter that the county court by
virtbe of Sections 79867 and 79569, R. <. uWo. 1929, issued bonds
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which were to be used primarily for the purpose of erecting

a bridge over the Missouri River at Lexington, Missouri,
jointly with Ray County, permitted by virtue of Section 7903,
R, S. 4o, 1929, ©Section 79567 permits county courts to issue
"bonds for and on behalf of their respective counties for the
construction, reconstruction or improvement of the publiec
roads and bridges in sald county to an amount, including the
existing indebtedness, of not exceeding ten per centum of the
assessed valuation of such county."” Section 7959 provides that
when two-thirds of the voters, voting at the elesction, vote
in favor of issuilng the bonds the county court shall provide
for a 1 vy by a direct ammual tax of a sufficient sum of money
"to provide for the payment of the principal and interest of
the bonds,"

1t 1is thus seen by a reading of Sections 79567 and
7959 that whenever a county i1s in need of funds for the construe-
tion and reconstruction or improvement of public roads and
bridges that a bond issue may be had in whieh to raise funds,
When a bond issue 1s had provision must be made for the levying
and the collection of a tax on property in order to pay the
principal of the bonds as well as the interest,

Sectlion 79562 also provides:

"The proceeds of all bonds sold shall be

pald into the county treisury and shall be
used for the grading, construction, paving

or maintalning of paved, graveled, macadamized
or rock roads and necessary bridges and
culverts in sald county and for no other
urpose whatever, and the proceeds of such
Eﬁs shall be E’pt In a separate fund to

be known as the "road construction fund,'"

It is thus provided that the bonds are to be sold and
the procecds placed in a "road construction fund" and only the
proceeds In sald fund used on the roads. The . roceeds in that
fund can be applied to no other purpose whatever., The money
recelved from the tax levied to pay the bonds and the intercst
would be 1n a different fund and would be used to retire the
bonds and pay the Interest and not used for road purposes.

48 we understand your letter, the county has a surplus
in the fund to retire the bonds and pay the interest. Conse-
quently, no additional lcvy will be necessary in order to retire
the bonds or pay the interest. The surplus in the fund is a
speclal fund ralsed solely to pay an outstanding indebtedness,
It is not a "road construction fund." Therefore, if we have
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assumed the premise correctly, sald surplus will be found in
a special fund, and hence it is our opinion that Sections
12167 and 12168 will govern the disposition of saild sur;lus.

Sectlon 12167 reacs as follows:

" henever there 1s a balance in any
county treasury in this state to the
credit of a ssgcial fund, which 1s

no longer EE%B@ or the purpose for
which it was raised, the county court
may, by order of record, direct that

sald balance be transferred to the

credit of the general revenue fund of
the county, or to such other fund as may,

in thelr judgment, be in need of such
balance."

sectlon 12168 reads as Tollow:s:

"hNothing in the preceding section shall
be consirueed to authorize any county
court to transfer or consolidate any
funds not otherwise provided for by law,

excepting balances of funds of which the
ob jects of their creation are and have
cen fully satisfiede"

‘he Lupreme Court of Kissouri, en banc, in 1910 in
?ha casﬁ of Decker et al, v, Diemer et al., 229 Mo, 206, said
Pe 336):

"The bald cuestion then is: May county
courts transfer a surplus and divert it
from a fund, having a designated and given
purpose, to another legitimate county
purpose, by forge and re:son of the satis-
faction of the ariginal use or purposet

We answer that guestion in the affirmative.”

You state, "they have §173,981.87 in their county
treasury and the bonds outstanding, together with interest at
retirement date, will not reguire this sum of money." = Thus, the
object for which the special fund was created has not now been
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fully satisfl d.
standinge.

I. Norris ~8= apr. 28, 1937.

In other words, the bonds are still out-
Iherefore, not until the bonds have been fully

satisfied, will there be a legal surplus in the speclal fund.

True, 1t may be determined at this date that there 1s sufficient
money with which to pay the bonds and interest.
12168 does not permit of a transfer of the surplus if the bonds

have not been fully satisfled.

However, Section

e have not been able to find

any statute or case which would authorize the transfer of this
surplus while the objects (bonds) are outstending and not fully
satisfied,

9987,

which the same was deviaedn
authorized to be collected

ment.

We also invite your attention to Sectlions 4091 and
Section 4091 provides that any member of the county
court knowingly and without authority of law voting for the
"appropriation, disposition or disbursement" of any money “to
any use or purpose other than the specific use or purpose for

Sald section, however, has this proviso:

"rrovided, however, that in any case

appropriated and collected, or
shall be deemed guilty of embezzle-

when any money has been or shall have

been collected by any # % # county for
any specific use or purpose, and it is
or shall have become impossible to use

such money for that specific purpose
# % # then the members of any # % #
county # #* may appropriate such money
to any other leglitimate use or purpose
without becoming liable of the afore-
said penalties,

Section 9987 reads as follow :

"Any county court or judre thereof, or
county trecsurer, or county clerk, or
other county offle r, who shall order
the paymernt of any money, draw any
warrant or pay over any money for any
purpose other than the specific purpose
for which the same was assesszed, levied
and oollectad£ or shall in way or

menney attemp

so to do, shall be ad=-

Judged cuilty of a m!sdemeanor, and on
conviction thereof shall be punished as
provided in section 9869,"
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In view of Cectlon 12168, supra, it i1s our opinion
that the moncye derived from the direct annual tax levied in
which to pay the principal and Interest of the bonds, constitute
a specilal fund, and that until the bonis have been fully

satlsfied the surplus, i1f any, cannot be transferred,

Yours very truly,

James L, Hornbostel
hssistant Attorney- General

APFHOVED:

Jdo b. TAYLUR
(4cting )Attorney-Genecral,

JLH:EG



