
ROADS AND BRIDGES : ) If bonds are voted for road purposes such is put in 
FUNDS : ) a "road construction .fund" anj ca.n be u::H!l"d--fvr no other 

purpose whatever; moneys raiseu from taxes go into 
special fund to pay for bonds and interest and 
surplus may be disbursed by county court as it deems 
wise • 

.. ~pr il 28, 1937 . 

Fl LED 

Honorabl e L . I . worris 
1rosecuti~g attorney 
~u ayette County 
Lexinrton , uis souri 

G. 
Dear ..... ir: 

1bis is to acknowledge your letter as followd: 

11 1he honorabl e Co~~ty vourt of ~afayette 
County, is~ouri , ~equcsts this l e tter 
of t ransmittal be handed you w1 th the 
.f'urther request that you inform the county 
court as to their powers with relation to 
the expendi ture of money now in their hands . 

"The followinr set of acts will direct your 
attention tot he source of this request . 
' In Au .,.ust, 1921, Lafayette CO\mty, "'issouri , 
under Revised Statutes of 1919, Sections 
1C744 , and 10746 held a special el ection 
for tr.e issuance of bonds specif'yine that 
the money received f r om the sale of such 
bonds was to be expended for road purposes 
in the construction of brid~os , culverts 
and rouds , as authorized under the sta tut es . 
~nder ~action 10691, Missouri Revised 
bt a tut es 1919 Laf aye tte County wa s author­
i zed to join with the Ray vounty Gourt in 
the c onstruction of a bridge over any · ater 
course forming a county boundary and to pay 

their proportionate cost under those sections 
of the statut es . You are also referred to 
vection 10889 and 10890 referring to the 
creation of the Hi ghway Co~ssion. ~action 
was duly held in both counties, bonds were 
i ssued in accordance with t he ele ction and 
the money raised by the sale of said booos 
was placed in the road con.atruction fund 
for bridges and culverts , and as a result 
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the bridge across the ~ssouri River 
at .Lerlngton. Missouri. was constructed. 
Lafayette County, hissouri. now finds 
i tself in this position; they have 
~ 173.981.87, Ln their county treasury 
and the bonds outstarrling, together with 
interest at retirement date , will not re­
quire this sum of money . The c ourt finds 
itself with a considerable sum of money 
over and above their obligations under 
t hese bonds, and they now wifh to use this 
money f or road purposes in other road 
districts in the county.' 

"1he question bef ore t he court iswhether 
this sum, over ar.rl above the sum necessary 
to retire bonds and pay interest , c an 'be 
pro-rated to road districts i n Lafayette 
County f or road repairs , reconditioning 
and for bridge mainten~ce and repair? 

aA further question is propounded as to 
whether the court could spend this money 
for any other purpose, for example--the 
purchase of right-of- ways and payment of 
damages under condemnation proceedings in 
the county The third question proposed 
i s as to whether the county court may ex­
pend this s 1.m1 for any other purpose, for 
example--the repair of the county jail and 
court house . 

"Your e.ttention i s directed to State ex rel 
Hackman, 245 -> . " • 554 and J tate vs Drain. 
73 .., • \, . ( 2 ) 804. " 

vections 10744, 10746 and 10691, R. ~ . of ~. 1919 • 
r eferred to in your letter, are veetions 7957, 7959 and 7903 
in the Ft . s . .... o . 1929 . ..e have also read the cases referred 
to in your l etter, "State ex rel Hackman, 245 ~. : . • 554 and 
State vs .L,'rain, 73 d . • ( 2 ) 804. n 

l e gather from your let ter that the county court by 
vh-b.le of Sections 7957 arxl 7959, H. ,;) • wo . 1929, issued bonds 

• 
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which were to be used primarily for the purpose of erecting 
a bridge over the Ml ssouri River at Lexington. issouri , 
joi ntly ,~th Ra y County, permitted by virtue of Section 7903, 
R. s . ~. 1929. bection 7957 permits county courts to i s sue 
"bonds for and on behalf of their respective counties for the 
construction, reconstruction or improvement of the public 
roads and bridges in ~aid county to an amount , including the 
existing indebt edness, of not exceeding ten ~r centum of the 
a s se ssed valuation of such county . " ::>action 7959 provides that 
vhen two-thirds ot the voters, voting at the election, vote 
in f avor of issuing the bolXls the county court shall provide 

f or a 1 vy by a dir ect annual tax of a suff icient sum of money 
"to provide for the payment of t he principal and interest of 
t he bolXl s . " 

l t i s thus s e en by a reading of ~actions 7957 and 
79 59 that whenever a county is in need of runds for the construc­
tion and r e construction ~r i mprovement of public roads and 
bridges that a band issue may be had in which to raise funds . 
\.n en a bond issue is had provision must be made for t he levying 
and the colle ction of a tax on property in order to pay the 
principal of the bonds as well a s the interest . 

Section 7959 a lso provides: 

"The proceeds of all bonds sold shall be 
paid into t he county tre ...t sury and shall be 
used f or t he grading, conatruct ion, paving 
or maintaining of paved, graveled, macadamized 
or rock roads and necessary b r idges and 
culverts in said county and for no other 
purpose whatever, a nd the .t:'r'Oc'eeds of such 
bonds shall be kopt 1n a separate fund to 
be known as the ~road construction fund.' " 

It is thus provided that the bonds are to be sold and 
the proce ds placed in a "rood constr uction f'und" and only the 
proceeds in said fUnd used on the roads . The Jroceeds in that 
~d can be applied to no other purpose whatever. The money 
received from the tax levied to pay the bonds and the inter, st 
would be in a dif f erent fund and would be used to retire the 
bond s and pay the inter est a nd not used for roa d purposes . 

~1 s we understand your l e t ter, t he county h a s a surplus 
in the fUnd t o r etire the bonds and pay the Lnterost . Conse­
quently, no additional l vvy will be necessary in order to retire 
the bond s or pay the interest . The surplus in the fund is a 
special fund raised solel y to pay an outstanding indebtedness . 
It is not a "road construction fund . u 'Iher e.fore , if we have 
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assumed t he premise corz·ectly, said surplus will be found in 
a special fund, and hence it is our opinion tbat :Sections 
12167 and 12168 will gover n the disposition of said sur~lus . 

Section 12167 reads as ~ollows : 

" .:oonever there is a bal an ce in any 
county t reasury i n this state t o the 
credit of' any sl?ecial fund .a which i s 
no longer neoded f or the purpose ~or 
vhich it was raised, the county court 
may, by order of record, direct that 
said balance be transferred to t he 
credit of the general revenue fUnd of 
t he county, or to such other fund as may, 
in their judgment, be i n need of such 
balance . '' 

~ection 12168 reads as follow. ; 

"!·othing in t he preceding section shall 
be cons ~ruced to authori ze any county 
cour· t to transfer or consolidate any 
funds not otherwi se provided for by l aw, 
e.~ ceptin;. balances 91.. funds .Q! which the 
ob j ects of their creation are and havo 
~ f u i!i satisfied, " ---

·-he ... upreJm Court of ~ssouri , en bane , 1n 1910 in 
the case of Decker e t al. v . Diemer et al., 229 tAo . 296, said 
(p. 336}: 

"The bald ~uostion then i s: ~y co~4ty 
courts transfer a surp lus and divert it 
f rom a :fund , havin:: a designated and given 
purpose , to another legitimate county 
purpose , by for~• and re son of' the sa t is­
faction of the original use or purpos et 
~e ans~er that question in the aff ir.mative . 0 

You stat e , "tbey have 173, 981. 87 i n their county 
treasury and t he bonds outstanding, together with interest at 
retirement date, will n ot require this sum of money. " Thus , the 
object for which the special .f'u.nd was created has not now been 
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fUlly ~atisfi d. In other word s, the bond s are still out­
standing. fhere f ore , not until t he bonds have been fully 
satisfied, will there be a legal sur pl us in the speciu l fUnd. 
True, it 1my b o d etermine d at this date that t here i s suff icient 
money with v.hich to pay the bands and interest. However , ~eetion 
12168 does not permit or a t ransfer of the surplus i f the bonds 
have not b e en fully satisfied. . e have not been able t o find 
any s t a tute or case w hieh would authorize the transfer or this 
surp l us while the objects (bonds) are outstanding and not fUlly 
sat1s:f'1ed. 

\ o aloo invite your attention to Sections 4091 and 
9987. Section 4091 provides that any member of the county 
court knowingly and wi thout author! ty of lau voting for the 
"appropriation, d isposition or disbursement" or any money uto 
any use or purpo oo other than tho specific use ar purpose fo r 
which the samo was devised appropriated and col~ected, or 
authorized to be collected" shall be deeme d guilty of embezzle­
ment. Said section, however, has this proviso : 

" ~rovided, however, that in any case 
when an; money has been or shall have 
been collected by any * * * county for 
any s pecific use or pu~ose , and it is 
or shall have b e come impossible to use 
such money for that specific purpose 
·::· ·~· * t h en the member s of any * * * 
county {:- * may appropriate such money 
t o any other legitimate u se or purp os e 
without becam1~ liable of tho afore­
so.i.d penalties . 

~ection 9987 read~ a s follo w : 

"any county court or j ud e ther eof, or 
county trea sur er, or county cl ~rk, or 
other county off ic r, who shall order 
the payment of any money , d raw any 
warrant or pay over any money for any 
purpose other than the specific purpose 
for whi ch the a ame was asses .... ed, l e vied 
and collected, or shall in afty way or 
manner attemp~ so to do, shall be ad­
judged guilty of a m· sdemea nor, and on 
conviction thereof shall be punished a s 
provided i n s ection 9869." 
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In view o~ ~ection 12168 ~ supr a , it is our opinion 
tnat the moncya derived f rom the a irect annual tax levied in 
which to pay the principal and interest of the bonds , constitute 
a special fund, and tr~t until .t he b onts have been fully 
satisfied the surplus , i f any, cannot be transferred . 

J . .t... .I.A.tL-1'{ 
(Hcting)Attorney- l.leneral . 

JLH:EG 

Yours very truly~ 

James L. Horndos t el 
~~::.sistant Attorney General 


