
COUNTY COLLECTOR : Can not collect part ial payment of 
State , County and School t axes 

December 15 , 1937 

1-'.r . Jo~.ll'red F. l.toeller 
Prosecuting Attorne.,­
Ste . Genevieve County 
Ste . Genevieve, f' 1ssour1 

Dear Sir: 

This is to acknowledge receipt of your letter 
of Lecembcr 11 , 1937 , with r eference to the collec­
tion of state rnd county taxes by the county collector. 
Your l etter r eads as foll ows : 

"At an e l ection hel d in April of 
l ast year t he city l~its of the 
city of Ste . Cenevio e were ex­
tended to incl ude con~idernble 
new area . On t he 1937 county tax 
books the ta%payers in the new 
area are assessed as being in the 
school district of Ste Genevieve . 
Some of these taxpayers have ap­
peared at tho office of the county 
collector and have offered to pay 
all of the ltcm3 of their 1937 
taxes excopt the school tax . They 
refuse to pay tho school tax until 
the final deter~ination of a suit 
pending in tho circuit court or 
this cou.1.t y in which the validity 
of the city extension is boing 
attacked . 

"These 1937 tax bills contain the 
following items : ~tate tax, County 
tax, County Road and uridt e tax , 
Special Road and Bridge tax , School 
tn • ...; ~"ld thesl'\ taxpayers are offer­
int to pay the ~ounts involved in 
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all of the items except the school 
tax . 

"Pl ease give me your opinion as to 
whether the county collector is re­
quired to or can be compelled to 
accept payment of the v ther ~tems 
when the school tax is not paid,or 
can he insist that all of the items 
embraced in t he 1937.' taxes be paid 
at one time . " 

In anewerint; t h is request for an opinion as set 
out in your letter 1 this Department is not passing on 
the l egality of t he annexation by t he city of Ste . 
Genevieve of the new area , but in State v . Brown, 31 
s . w. (2d) 215 , 224 Mo . App . 1197, the court held: 

"Lxtension of city lLnits of 
t ho city of Kirkv:ood. , s uch 
city having l e ss than fifty 
tr_ousanc population, Lel d 
to l:lB.ve extenued li.mit s of 
Kirkwood ~chool l istrict 
correspondinely. Revised 
~tatutes ~iSSO~ri 1~ 19, vCC­
t ion 112::,6 . " 

Sect ion 11236 , Fevi3ed Statutes 1910, is identical 
with and the same section as is Section 9325 , Session 
Laws of 1937, page 449, as to the ext ension of t he city 
l imits including the school ~!strict . 

The county collector is an off ice that is not 
created by the Constitution t ut is an office created by 
the Legislature under Section 14 , Article IX , of the 
State Constitution. This was so held in State v . 
Hering , 208 Mo . -708 . The collector is merely an 
agent of the State and must foll~w the statute in every 
respect. In State ex rel . Waddell, Revenue Collector, 
v . Johnson, et al . ~ 298 S . ¥ •• 806 , t he court hel d 
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that J 

"In sui~ to enforce lien for 
taxes for de facto school dis ­
trict, under Rev. St . 1~ 19 , 
Section 12928 , collector is 
agent of state, de facto dis ­
trict not being party to suit, 
and hence l iability for taxea 
cannot be defeated on ground 
that collector, as agent of 
district , cannot collect taxes 
after district has been d is­
organized; t here being no 
prlncipal to represent." 

The tax collector's duties being purely statu­
tory , he is confined to the lnw as s e t out by the 
statute alone . 

In State v . Young , 38 s . W. (2d) 1021, 327 Mo , 
909, the Court held that , 

"The power to collect taxes is 
purely statutory and coll ction 
of taxes can only be made in 
accordance with tax books as 
actually made nnd furnished to 
the collector." 

In State e) r e l . Johnson, Collector of Revenue 
v . St . L{. uis, San Francisco Railw.ay Company, 286 S . W. 
360, the Court held% 

"Public off i cials connected with 
taxes are presumed to haTe proper­
l y discharged their .roper duties 
as to levyine them, and t his pre­
sumption can be overcome only by 
clear testimony . " 

The collector of Ste . Genevieve County haa been 
furnished with tax books which set out the description 
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of t he land, the amount of tax and especially the name 
of t he school district in which the s chool t ax should 
be paid . 

In the case of State ex rel. Johnson v. s t. 
Louis , San Francisco Railway Company , as above set out , 
t he county collector is bound by the amounts s e t out 
in the tax book furnished h~ by t he county assessor 
a.nd county clerk . The same -~."' inding was hel d in State ex rel. 
v. Dlmgan , 1 V7 S . Y.: . 604 , 265 J.t!O. 353 ,' 

In the a·bove case , State ex r el . v . Dungan , the 
Court hel d t hat 

"\'·here the assessor has made a 
valid assessment of l ands and 
has pr epared his books contain­
ing such assessment, jurisdic­
tion to collect the taxes 
attaches , and the provis ions 
for the subsequent proceedings 
are only d i rector y ." 

Under Section 9880 , Revised St a t u tes t issouri 
1S29 , the collector is charged with the t axes t hat ap­
pear on the tax books and which ar e furnished him under 
Section 9877 of t he Session Laws of 1933 . 

Under Section 9886 , Revised Statutes Missouri 
1929 , a bond requires the county collector to faith­
fully collect all taxes certified to him. 

' In State ex rel Stone , Int ernal Revenue Col• 
lector v . Kansas City, ~~ . Scot t &Y~a Memphi s Railway 
Company, et al., 178 ~ . w. 4 44 , a suit was brought 
by t he Internal Revenue Collec t or agai nst the rail­
r oad and its receivers f or taxes . The suit was f or 
taxes against the defendant's property in Bates County 
for the year 1912 and was for ~ 2 ,349.01, and f or the 
year 1913 they were f 2 , 257 . 44 . The railroad company 
paid all the taxes for t he year 1912 except ( 23 . 56 . 
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and i n December, 1913 ~ tendered to the collector 
( 2 ,228 .48 in ~11 payment of the taxe s f or 1913. The 
tender was refus ed . ~he issue at the tri al was in 
regard t o t he unpaid balance for the year 1 912 and 
the dif feren c e of ~28 .96 between t he total tax for the 
year 1913 and the amount tendered . Those two disputed 
amounts represen t ed t hat portion of the school taxea 
wh ich defendants contended were i llecal, in t his; that 
vari ous school a ist ricts in the county, which were 
f ormed of cities and adjoining terri tory, h ad increased 
their rate or levy beyond sixty- f i ve c ents on t he hundred 
dollars a ssessed valuat ion , and that such excess had 
r esulted in t he increa se of defendants' t axes by t he 
amounts so i n di spute. The court , i n affirming t he ; 
judgment of t he l ower court lll"' i ch allov;ed pa71nonts of 
penalty f or t he non-pa~nt of the t axes when due , 
s a ids 

"They sa~ taat s ection 11459 , 
Rev . Stat.l909 , roqu.r es the 
coll ect or to r e ce i ve and r eceipt 
f or the t axe 3 h i cb m~y be 
tendered on eny pa r t or a tract 
of l~1d . !hat section does not 
a pply t o any t axes , except taxes 
on land . I t contempl ates t he pay­
ment of all t axes on a speciflea 
part or on an undiv ided part of 
t he whole tract1 but it does not 

. cont empl ate t he payment of a part 
of t he t axes on the whole !Jr.operty. 
That sect ion has no ap~lication to 
t be fac t s in t h is case • . e know of 
no law r equiring t he c ol l ector to 
a c cept a part of the taxes under 
t he circu~tances of t his ease. 
The collector's refusal to accept 
the amount tendered did not result 
in rel ieving defendant of t h e pay­
ment of t he penalty on the amount 
t endered. 

"We have no power to rel1eve t h e 
defendants or the penalty, nor to 
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diminish i t . Appell ants cite Cottle 
v . Railroad , 201 Fed . 3~ . 119 c. c. A. 
371 . In that case t he railroad com­
pany paid the taxes ad~itted to be 
due and sued to enjoin the collec­
t ion of the bal ance . It was decided 
on that appea l that a portion of 
the unpaid balance was valid , and 
the other part void , and the collec­
t ion of the l atter part was ea j oined. 
The Ci rcuit Court of Appeals r efused 
t o enforce the penal ty of 18 per 
cent . provided for by the statute 
of t he state of " yominh , but gave 
judgment f or interest a t 8 per cent . 
It should suffice to say t hat t here 
is a broad difference between that 
case and this . There a porti on of 
t he tax was held void; here i t was 
all adjudged valid. That was a 
proceeding in equity; t his i s a 
suit at l aw. ~his court , in this 
case , must follow t he s tat ute. 

"The judgment is affi rmed . " 

In the above case , State ex r e l. Stone v . Kan­
sas City , Ft . Scot t and Memphis Rai lway Company, e t al ., 
the Court, in the syll abus of its opinion, passed on 
Section 11459, Revised Statutes Mi ssouri 1909. This 
section of 1909 is identi cal with Sect ion 12905, Revised 
Sta tut es 1919 , and Section 9913 , Revi~ed Statutes 1929 . 
The county collector , althou£h hia office was created 
by the Legisl ature and not the Constitution, is bound 
by Article X, Section 3 , of the Constitution of the 
State of Missouri , which i s as. foll~s : 

"Taxes may b e l evied and collected 
tor public pur poses only. They 
shall be uniform upon the same class 
of subjects wit hin the territorial 
limits of the authority l evying the 
tax , and all taxes shall be levied 
and collected by general laws . " 

I 
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Under t l.is article and section the county col­
l ector , if he accepted part o£ the taxes a~ set out in 
your letter, ~o~ld be colloct~~ in the same county 
dif ferent amounts from t he people of t he city of s te . 
Genevieve who had been in the city for some time previous 
to the new citizens of ti~ city, by r eas on of t he an­
nexation as set out i n your le~ter . It is not discre­
tionary with tee collector as to h is procedure in col­
lecting the taxes certified to nim oy the county aaseaaor 
and county clerk. 

In the cnse of Walden v . Duuley. 49 Mo. 419, 
the Court heldt 

"A county collector is not per­
sonally liabl e for levying on 
l and embraced within town limits 
and regul arly assessed for to~n 
taxes , althousa the lands were 
used exclusively for agricultural 
purLoses. It is his duty to col­
lect all taxes contained in the 
assessor's list; and he has no 
discretion in the matt er , Gxcept 
where property is expressly 
exc~pt by l av , a~d the assessment 
is simply void . " 

Sect ion 9913 , Revised Statutes Uissouri 1~29 , 
shoul d not be construed t o c.eo.n t;hat the taxpayer can 
pay a part of the t axes on one piece of property,but 
can pay on cert ain tracts or lots or upon different 
items at differont pl a ces and refuse to pay on either 
of t he other lot s or tracts providing they are 
specifically descrioed. · 

This section has been construed in State v. 
Harnsberger, 14 s . W. (2d) 554, and by construing State 
v. Harnsberger with State ex rel. Stone v . Kansas City, 
Ft . Scott and Memphis Railway Company , 178 s. \, . 444 , 
the dist~ction can r eadily b e seon. 
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CONCLUSION 

Under all o_ the authorities set out a bove , and 
especiall y under the decision o! ~tat e v . Kansas Ci t y , 
lo t . Scott ana .. 1emph1B. Fai l way Company , it is the opinion 
of t h is offi ce t~at tho county collect or i s noi; required 
to or cannot be compelled to accept payment of other 
items in the t ax bill when the s Chool tax pa yment is 
refus ed , and he can insist that all of the itema em­
br a ced i n the 1937 taxes bo pai d a t one time . 

Respoctful l y su~rr..itted · 

Vi . J . BURK ' 
Assistant .t..ttorney General 

. AFPl<OV..!.D 

J . ~ . TAYLOR 
(Acting) Attor ney Genoral 

\1 JH LC 


