
TAXATION AND REVENYE: Under Section 9787 R. S. Mo . 1929 , 
the county court can compel the 
assessor to carry out the provi­
sions of said section and may use 
its own discretion concerning 
compensation 

Aueust 24 , 1937 

r..;1 (..~ # t ~ ~, ·) .z ~~·iJJ? 

Mr . John H. McUatt 
Prosecuting Attorney 
St . Louis County 
~layton, Missouri 

Dear Sir s 

This Depar tment is in receipt of your letter 
of Jul y 12. wherein you request an opinion re£ard1ng 
~ection 9787, Revised Statutes Missouri 1929 . Your 
letter is as follows: 

"He should like to know whether 
under R. S . Mo . 1929, sec . 9787 , 
our County Assessor can be re­
quired to co~pile and keep a 
lanQ list for a full and accurate 
assessment of all property in 
this county without being paid 
therefor out of the County 
treasury . The County Court has 
ordered Assessor Near to do 
this work , expecting hLm to pay 
for it out of his fees rather 
than , as the statute requires . 
out of the County treasury. We 
should also like to know whether 
the County Court ' s order requir­
in~ Assessor ~eat to do this 
\, ork is mandatory . 

"Thanking you very much for your 
courtesy 1n this matter , I rema.An. " 

Chapter 59 , Art icle II , relates to Assessors and 
assessments of property. Section 9782 refers to the 
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real estate book and personal assessment book and what 
the same shall contain. Sect ion 978 4 deals with the 
land list. Sections 9785 and 9786 relate to keeping 
the mortgage lists and the abstract of l ands which 
are delinquent . 

Sect i on 9787 , being the one in controversy, reads 
as follons z 

"Noth ing 1n the preceding five 
sections shall be construed to 
apply to counties which have 
already adopted a method of 
plats and abstracts to facilitate 
the assessment and collection of 
the revenue; nor shall the pro­
visions of the preceding five 
sections apply to counties having 
a less population than forty 
t housand, unless a majority of 
the voters in any such county 
shall e l ect to adopt its pro­
visions at a general election. 
upon the question being ordered 
to be submitted by the county 
court, Provided, that in 
counties having a population of 
over f orty thousand the county 
court may , in addition to the 
f oregoing provisions for secur­
ing a ful l and accurate assess­
ment of all property therein 
liable to taxation, or in lieu 
thereof , by order entered of 
record, adopt for the whol e 
or any designated part of such 
county any other suitabl e and 
efficient means or method to the 
same end , whether by procuring 
maps, pl ats or abstracts of 
titles of the lands in such coun§7 
or designated part thereof or 
otherwise , and may require the 
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assessor , or any other officer, 
agent or empl oye of the county 
to car ry out the same, and may 
provide the means f or paying 
t herefor out of the county 
treasury.tt 

It woul d appear by the t erms of Section 9787 
that t he five preceding sections mentioned shall not 
afrect counties or l es s than 40 , 000 population . Your 
county being of much gr eater popula tion than 40,000 
the atta ched order of the county court attempts to 
comply with the l ast conditions of the section. Ue 
note also the copy of the order of t he county court 
covering the year 1934. The l ast paragraph of the 
order awar ds compensation to the assessor for addition­
al cl erks and draughtsmen f or such l ength of time a s 
may be necessary for compl eting and carrying out the 
method and system adopted by the court. The present 
order directs t he county assessor to carry · ou t the 
method as provided, but as to the compensation 

"finds that t he re.es of the 
orfiee or the Assessor or St . 
Louis County are adequate to 
pay sal aries of sufficient 
personnel to carry out said 
method and system without the 
necessity of payment of 
sal ari es of additional personnel 
out of the County Tr easury." 

Two questions arise : Is it mandatory on the 
county assessor t o carry out the duties as contained 
in Section 9787 and the order of the court; and , 
can he be compelled to do so wi t hout additional compensa­
t ion. 

The statute contains the expression, "and may 
require the assessor or any other officer , agent or 
employee of the county t o carry out the same . " By 
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the terms of the statute it would not appear that it ~- s 
a duty which would necessarily fall upon the assessor 
any more ao than any other officer , agent or employee 
of the county . In other words , it does not appear to 
be a duty common only to the assessor and which he alone , 
by virtue of his office , could perform. However , it 
would appear that he is the most logical one to perform 
the duties . 

In the decision of State ex rel. loolot ical Board 
v . St . Louis, 318 Mo . 1. c . 922 , the court, dealing with 
~ections 9009 and 9016 of the Revised ~tatutes of 1919, 
held to the effect , with reference to compelling officers 
to perform ministerial acts, as follows: 

"V,here a specific ministerial 
duty , which from its terms is 
mandatory in its nature , is 
imposed upon an off icer, a board 
or tribunal with respect to the 
levy, assessment and appropria­
tion of taxes or the expenditure 
of the same , mandamus wi~l lie 
to compel its performance . " 

The LeLislature has delegated the county court 
authority to se l ect one of the officers mentioned in the 
section to perform tho duti es as h ereinbefore outlined. 
It is a discretionary act on the part of the county 
court out once the county court has exercised its dis­
cretion, we t hln.k t hat the sta Lute is plain in its 
terms that it is mandatory on the officers so selected 
to perf orm the duties . In other ords , if the Assessor 
has been selected mandamus woul d lie to compel him to 
perform the duties . · 

\te next discuss the question of the compensation; 
likewise , it appears to be a d iscretionary matter with 
the county court as in neither instance has the Legisla­
ture seen fit to use tho mandatory verb ''shall , " but 
instead usea the directory or discretionary word "may. " 
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The dutiea imposed on the Assessor in the instant case , 
as stated above , fall most logically on that office . 
In fact , we t hink that when the county court sel ects the 
Assessor as the person to perfor m the dubies it becomes 
a part of h is office . The general rul e with respect to 
t he duti e s of an officer imposed by statute and those 
not a part of his duties by virtue of his office is 
tersely stated in 46 Corpus Juris , page 1017 , paragraph 
242z 

11\lhere the duties or an officer 
are increased by the addition 
of other duties germane to the 
office without provision for 
compensation , the off icer must 
perform such duties without 
extra compe.nsation. So , an 
officer is not entitled to 
extra compensation because ad­
ditional duties pertaining to 
t h e orfice have been assumed 
by h im or imposed upon him by 
the exi gencies of the c£ flee . 
But f or services performed by 
request , not part of the 
duties of his off ice , whi ch 
could have been as appropriate­
l y performed by any other 
person, he may recover a proper 
remuneration . Public policy, 
however , requir es that courts 
shoul d not favor nice distinc­
t ions in order to declare c ertain 
acts of public officers extra­
offici al . " 

We t hink the last sentence as contained in the 
quotation rrom Corpus Juris is to the effect that courts 
should not favor nice distinctions in order to declare 
certain acts of public officers extraoff1ci a l , and is 
not applicabl e to the point under discussion, for the 
r eason s hereinbefore mentioned . 
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Again, r eferriD§ to the fact that the statute, 
by using the word "may,' in the l ast sentence, shows 
conclusively that it is a discretionary matter as to 
compensation in reference to paying the Assessor. 
Therefore , we think that the principles as laid down 
by the court in the ease of Sanderson v. Pike County, 
195 Mo. 60,, are applicable: 

"It will thus be seen that the 
Legislature has vested in the 
county court the power to fix 
the compensation of the treasurer 
for his general services and for 
his services in disbursing the 
school moneys of the county. With 
this discretion neither this 
court nor the circuit court has 
any right to interfere . The 
county court is a court of r e cord , 
and its acts and proceedings can 
only be known by. its r ecord. A 
contract with such court cannot 
be established by parol evidence. 
(~anpln v . Franklin Co ., 67 Mo . 
327; Dennlson v . County of St . 
Louis, 3~ Mo . l 68 . ) No record of 
the county court was produced on 
the trial of this cause f~ing 
the treasurer's compensation 
under elther of t he foregolng 
sections of the statute . It is 
well-sett led l aw in this State 
t hat t he rlght to compensation 
for the discharge of officlal 
duties ls purely a creature of 
t he statute, and that the statute 
which is cla~ed to confer that 
right must be strictly construed. 
the right of a public officer to 
compensation i s derived from the 
statute, and he is entitled to 
none for services he may perf orm 
as such officer , unless the 
statute gives it . (State ex rel. 
v. Adams , 172 Mo. · l-7 ; Jackson 
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County v . Stone, 168 Mo . 577J State 
ex rel. v . \•albridce , 153 o . 194; 
State ex rel. v . Brown, 146 Uo.401; 
State ex rel. v . Wofford, 116 l~o . 220; 
Givens v . Daviese Co., 107 Uo. 603; 
-'tilliams v . Chariton Co . , 85 Mo . 645; 
Gammon v . Lafayette Co., 76 Mo . 675 .) 

"Such compensation 1s not the creature 
of contract nor dependent upon the 
fact, or value of services actually 
r endered (State ex rel . v .l.al bridge, 
supr a , and authorities cit ed on pp . 
203 and 204) , and cannot be recovered 
upon quant um mer uit . (\tolcott v . 
Lawrance Co . , 26 Mo . 272 , and c ases 
supra . ) 

"This suit was broutht upon the theory 
that under t he provisions of section 
9849 , aupra , the pl aintiff was entitl ed 
to ' one -half of one per cen t or all 
school moneys disbursed by hLm, 1 when , 
i n fact , he was only entitled ' to such 
co~pensation for h is services as the 
county court mny deem advisable,' not 
exceeding that amount . 

"There was no l egal evidence t ending 
to prove t hat the county court deemed 
i t advisable to pay him f or s uch 
ser vices any mor e than they did in 
fact pay him. 

"The circuit court by its finding and 
judcment charged t he county f or the 
value of his services upon an implied 
contr act and upon the exceedingl7 
doubt ful we1t ht of the par ol evidence, 
when such a contr act , oither express 
or impli ed , coul d not be established by 
such evidence , as abundantly appears 
by the cases cited . " 
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CONCLUSION 

Ravine come to the conclusion that the word 
nmay", as used in both statutes , indicates that the acts 
or the county court,i£ i t complie s with the statute 
with reference to the duties to be pdrformed, arc 
purely discretionary acts, it would naturally follow 
that the county court by its discretion in the first 
instance could compel the Assessor to carry out the 
duties fn said section and , by its discretion with 
reference to compensation, could allow or could refuse 
to allow the ~tssessor compensation. It appears that 
the county court has exercised its discretion by 
order to the effect and for r easons best known to it 
t hat t he Assessor shall not be allowed any compensa­
t i on. 

We are, therefore, of the opini on that such an 
order is a valid bindi ng order . 

Respectfully submitted, 

OLLIVBR \"• • NOLE~ 
Assistant Attorney General 

APPROVED: 

J . E . "TAYLOR 
(Acting ) Attorney General 
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