JUSTICE COUR - Constable or Justice as custodian of
monies pald in connection with litigation.

February 4, 1937.

r’}’
Hon. John H. lcHatt, F I L E D 7
A=soelate 'rosecuting ittorney of o
ite lLouls County, i
Clayton, YMo.
Dear oir:
A re-uest for sn opinion hus b recelved

fros you under date of December “6, 1936, ieh re uest

is in the following terms:

"Thie is to ask your opinion on the
cruestion of whether the Justice of the Teace
or the Constable should be the custodian of
the fees that are recelved by virtue of
eriminal or eivil process.”

‘e are sdvised thet under the recent readjust-
ment of townshipa in 5t., Louls County that the vopuletion
of the smallest township therein at the present tine is
approximately 4,500 persons, and that the populetion of
the largest 1s approximately 61,000 perscns, so t hat none
of the artlecles or sections applying te Justices of the
peace or constables in townships havin: larger populations
then that of the largest In st, Louils County would now be
apnlicable, and therefore the governing statutes will be
the genersl astatutes on this subject. In order to mako
the seope of this oninion more elear, it may be remarked
that we heve been unsble to find eny statutes providing
for the panment of noney directly to Justices of the
pesce, and thet wa heve found numerous statutes requir-
ing paynents to be msde to constables, and thut there
will be set ocut below these seoetions, the su e to be
followed by eertain inferences und general ;roposition:
deducible from the statutory scheme.

Re He¢ Mo, 1979, sec. 11776, goveraln; fees
of offlcoers, Jjurors and witnesses, provides for the cer-
tifieation and delivery of fre bills "to the sherifr or
other off lecer of the ;rover ocounty charged by lew with
the service of executions, who shall proeeed forthwlith
to colleet tlhe same; * * * * and if any such officer
shull negleet or refuse to levy and colleot such feous,
or to pay over the -oney c¢ocllected thereon to the person
entitled thoreto, within threec =months ufter such fee
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b1l shall have been delivered to him, the court whurein
such fees anecrued shall, upon ten days previous notice
given to such offieer, on motion, enter up Juigment ageinst
him end his sureties for the amount of the fae bill,
interest and costs thereun, All provisions of this
section oconeerning the colleetion of foe bills shall

61so apoly to fee bllls lssued by Justices of the reace”.

Section 11008 provides as follows:

"Justices of the pence nay irsue fee bills
for all services rendered in thelr courts, and
if the . erscn chargeadbls shell neglect or refuse
to pay the amount thercof to the consteble or
proper officer, within twenty deys after the same
shell have been denanded by such officer, he may
#nd shall leyy such fee hillls on the goods and
chattels of such rerson, in the same manner and
with like effect as on a fleril fecies. "

As to fines in eriminal proceedings before
Justices of the peace, ssction 34 .8 provides for the delivary
by the justice before whom any convietion may be hed to
the eounty treasurer end c¢lerk of the county court &
stotement of the sarount of the ines and return day of
the execution, "an® the neme of the constable charged
with the eolleetion thereof; and the county tressurer
shall chsrge the conateble with the amount of such fine,
and unless the sa e be paid Iinto the eounty treasury on
or before the r eturn dsy of the sxecution, the county
court shall, at their next term, ten days notice being
given to the eonsteble in defuult and his auretisua
render judgment against them for the amount Gue * T

Section 2194 provides that "on esol. sumons
the Justice shall indorse the amount of the pleintiff's
densnd, with the costs that have aceruedy end if the
defendunt shell pay to the officer serving the sumnons
the smount elaimed snd coste, the summons shall be
returned us satlsfled ¥ * *=,

Section 8201, providing thet any person heving

a bon¢, note or aceount on whick he wishes & suit brought
may rlace the gsame Iin the hends of the eomstable of the

roper township for sult, provides further that "if the
constable receive the money on such bond, note or sccount
before suit i= brou ht, and falil to pey 1t over on demand,

or fail to briag sult, wiereby any loss is sustained, he

snd his sureties shsll bo lisble therefor on his offleirl bond*,
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Seet lon 2202 rovices that if "the defendant
pey to the constable the full amount of the celein, with
the fees for collection and the costs which have then
ecorued, the const ble shall certify the same to the
Justice, an¢ the suilt shsell dbe discontinued”,

Sect ion 2288 provides that if the defondant
makes payment under “ection B208 to the constable, end
nlaintiff e-ntinues to prosecute and fa'ls to recover
Judgrent for a lerger amount, plaintiff shell pay costs
acorulng eftzr such peycent to the eonstable.

Section 2316 »rovides that exeoutions in
Justice courts shall be directed to the consteble and
*that 1t shall be the duty of the constedble, 'n case the
amount of sel Judgment, or say pert thereof, shall be
colleeted bafore the return dsy of such execution, to
p'y the seme oveyr to the party entitled thereto",

Gection 2322 ppovides that the constable,
after sale undor e J.stice court execution, “shall,
after dedueting costs, pay the money over to the party
entitled thereto, and meke return of such axecutlon as
here Inbefore nrovided”,

Sect lon 2325 vrovices es follows:

"The conatable of the townshil, shell
receive sll money that may be tendsred to him
in rayment of any Jjudgment, obtained defore a
Justice of the ;asce of such township, snd shell
give tie person paying tie same & receipt there-
for, in whieh shall be spacified on what account
the seme was pald; end the 'ay=ent shall be
velid aguinst the 'udgnent, and, upon the produc-
tion to the Justice of the receipt therefor,
ghsll be credited therewith. The »erson entitled
to the noney rald shall Lave the like remedies
againat the constable and his sureties for the
recovery thereo’, as if such noney hed been collect-
ed by the constable on exeecution.”

Secti on 2370 prrovides as follows:

ent to uatioe not valid sgeinst
Judgg of money upon & ?EEEhant.
medce Lo the Jnntioc nithar bafore or after exe-
cution thereon, shaell be wvalid sgainst such

Judgment, nor eredited thereto, unless paid
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with the comsent of the person to whom the same
is due.”

Seotion 2330, governing proceedings ageinst
e con=table and ls sureties, provides far thelr liebility
where the constable "has falled to heve nacney by him collect~
cd on exscution Oor fee bill before the Justice on the returmm
dry thereof, ready to be nald to the persuns entlitled tlhereto"
end where the constable "has ful!led to pay or deliver, upon
demand of the party sntitled thereto, money recelived by him
on Juigment or on denand placed In his hands for colleectlion,
end for wh ich he 'ns glven his receipt, or money or prorerty
recelved in cursuasnce of any of the provisions of this
article * * %=,

Sect lon 11749 recuires evary consteble to glve
bond thet he will "pay all noney received by him by virtue
of his offiece” and section 2338 provides the method by whieh
a perty aggrieved msy proceed ageinst a constable and the
sureties on his bond,

Seetiocn 117859 reculres evary constable to re-
ceive and receipt for any elaim tendered him for co'!lection
within his jurisdietion, end provices that “"such constadle
and his sureties on !1s officlal bond shell be lisble for
the amount which ay be collected by saild consteble on such
claim, whether the same be collected by nrocess or otherwise®.

As stated above, we have found no onnsti-
tutional or statutory provieslon requiring a Justice of the
peace to ;Ive a bond or authorizing u Justice of the pesace
to eollect eny mcney (except his owm compensetion as allowed
by law), or providing for the payment by sny person to the
Sustice of the peace direetly of any money. In vicw of
the fset that constables are under bond end that there are
numercus statutes providing for the collection by them or
payment Lo them of noney for various costs, Judgments and
fine:, it would seem that our statutory scheme contemplates
constables and not Justices of the peace aa deing the cus-
todlans of all nonlee eoming through thelr courts. Under
general prinelples of statutory construction, it would soen
that this construstion is not only intended by the statutes
themselves, but is lmpelled b the fact that such a con-
struction would furnish protection for the proper ascocounting
of these monles by an offieclal who is under a bond, whereas
the other oconstruction would not furnish any sueh ;rotectlon,
In the ocase of State ex rel lentine v. State Boasrd of Health,
334 Mo, 270, 65 5.7, (8d) 943 (1938) the court salds
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"It may be consldered trite to agaln observe
that the primary and fundeental purpose in statutory
construcstion la to ascertain and give effset to the
legislative inte t nevertheleas such is always the
end sought and the numerous rules for the interpre-
tation oy eonstrueticn of statutes are merely alds
in the guest, But such rulk s should not be 80 ap-
»lied as to restrict or confine the onerution of a
stetute within narrower limits or hounds than nani-
festly intended by the legislature and whether the
nroper construeti:n of a statute should be strict »
1iberal it certalnly sho.ld be such as to effectuate
the obvious rurpose of 1ts enactnent and the evident
logislative intent. nReference should be had to the
roliey adopted by the ‘.eglslature in refercnce to
the subject-matter, the object of the statute, and
thie mischief it atrikes et or seeks to  revent, ss
well as the remedy rrovided.” 68 s.v.(Be) 880 (1ess)

e heve 'wmie no attempt in Shis opinion to
€0 nto the metiod of aceounting imposed by law on constables
for the peyment of nonies received by them to the persons en-
titled thereto, this oninion beling eonfined to the questlon
of the perscn to whom fecs or money should be paid directly
in the first instence, aside from any cuestion of thelr sub-
gaquent or ultimete disposition.

In conclusion, it is ur o-injon that &
conatable, and not a Justice of the peege, is the custodlian
of the fees recelved in their court by virtue of eivil and
eriminal prooess, and that it is the constable win must
aceount for such fees to the person or persons entitled thereto.

Very Sruly yours,

ED:IARD H, MILL)R,
Assistant Astorney Genersl.
AVPROVEDS

Fre B PAVEOR——————
(Acting) Attorney General



