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(2) Such mendatory payment is not violative of
the "due process™ clause, and it a tax is for a

public purpose,
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Wwe have received your request of recent date for

an opinion, which reeds as follows:

"Is en amendment to the kissouri Constitu-
tion recuired to meet the requirement as
set forth in See. 903, Paragreph 3,

, Title IX, of the Federal Social Security

Act, thet all money received in the State
unemployment fund must immediately be
paid over te the Secretary of the Ireasury

to the credit of the Unemployment Trust
Fund?"
; 3

As above stated, Sec, 903, Title IX, Federal Social

Security 4ct, resds in part as follows:

"All money received in the unemployment
fund shall immediately upon such recelpt
be paid over to the Secretary of the
Treasury to the eredit of the Unemploy-
ment Trust Fund established by section

904."

Sec. 43, Art. IV, Constituti n of Missourl, rends

in part as follows:

"All revenue collected and moneys re-
ceived by the State from any source
whetsoever shell go into the treasury,
and the General Assembly shall have no
power to divert the seme, or to permit
money to be drawn from the treasury, ex-
cept in pursuance of regular appropria-
tions meade by law."
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Sec. 15, Art. X, Constitution of kis-ourl, reads in
part as follows:

"All moneys now, or at amny time here-~
after, in the State treasury, belonging
to the State, shall, immediately on
receipt thereof, be deposited by the
Ireasurer to the credit of the Steste for
the benefit of the funds to which they
respectively belong, in such btank or
banks as he may, from time to time, with
the approval of the Govermnor and Attorney-
General, select.”

Sec. 19, Art. X, Constitution of kissouri, reads in
part as follows::

"No moneys shall ever be pald out of the
treasury of this State, or any of the
funds under its meanagement, except in
pursuance of an apvropriastion by law; nor
unless such payment be mede, or a warrant
shall heve issued therefor."

It will be noted that there 1s 2n apparent conflict in
the Federal Act and the iiissourl Constitution In that the Tederal
Aet provides theat the money collected must be paid immediately
-into the Federel Trust Fund, while under the Constitution e
Missouri provision states that "all revenue collected and moneys
received by the State from any source whatsoever” must be paid
into the treasury and be appropriated by law.

The gquestion comes down to whether funds collected by
the State from employers to be paid employees during a period
of unemployment are state funds within the meaning of the con~
stitutional provisions, so that sala funds must go into the
treasury and then be appropriated out by law.

Sec., 45, Art. IV, Constitution of Lissouri, was interpreted
in State v. Board of Kegents, 264 S, W. 698, 1. c. 099, when the
court en banc, speaking through Judge ‘alker, saiad:

" * * *» By revenue, whether its meening
be measured by the genersl or the legal
lexicographer, is meant the current
income of the state from whatsoever
source derived which is subject to ap-
propristion for public uses. Ihis
current incorme may be derived from
various sources, as our nuuerous statutes
attest, but, no matter from whet source
derived, if recuired to be pald into the
treasury, it becomes revenue or state
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money; 1ts classification as such be-

ing dependent upon specific legisla~

tive enactment, or, as aptly out by the
respondent, state money means money the
stete, in its sovereign capacity, is
authorized to receive, the source of

its suthority being the Legislature., * * *"

The above ie & definition of "revenue ", as wae noted
when the definition wes quoted in State v. Hackman, 282 S. W.
1007, 1. c. 1011l. However, the definition and rules are ecually
applicable to the phrase "money received by the State from any
source whatsoever". Kkevenue is ssid to mean "current income
of the state from whatsoever source derived. * * * This current
income may be derived from various sources."” The difference
then is that revenue 1s current income, thet is, income re-
ceived each year, while "moneys from any source whatsoever"
applies to single or sporadic receipts. Both must be received
by the State before they become state funds and the suthority to
recelve these funds must be given the State by the Legislature.

The rule seems to be that state funds, 1. e., revenue
and money received by the State, must go inte the treasury.
It is the intention of the Legislature that must be looked to in
determining whether eny fund i= & state fund. Cne of the surest
indicaetions, on the part of the Legislature, that a fund 1s to
be a state fund, 1s that it is recuired to be p2id into the
treasury. Even then, if the fund is not subject to aprroprietion
for public use, it 1= not state funds. The Legislature must give
the State authority to receive such funds as stete funds, and if
" the intention of the lLegislature Is that they sre not to e
state funds, and there are no other constitutional inhibitionms,
then the funde do not have to po into the tressury, nor be an-
propriated out by law,

This view has been followed in all the liissourl cases
wherein the question has arisen whether certain funds should be
paid into the treasury and whether funds already in the treasury
must be appropriated before they could be used.

In State ex rel. Stevenson v. Stephens, 37 S. W. 506,
money and securities were deposited with the State Treasurer by
investment companies for the protection of investors. The ques-
tion arose whether this money could be paid without a warrant
and eppropriation. The court, arter citing Secs. 15 and 19 of
Art, X of the Comnstitution, said:

"It is manifest that these provisions only
apply to money 'belonging to the state.'

The money in question, though it wes de-
poeited with the treessurer, was for the
specific purpose of making good the security
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intended for the protection of those
dealing with bond investment compenies,
and was not money belonging to the stste,
within the meaning of the constitution.
The securities, whether in money, bonds,
or notes, are held by the treasurer in
trust, not for the use or benefit of the
state, but for the protection of those who
mey hold the bonds, certificates, or
debentures of bond investment comnanies
which are uneuthorized to sell sueh
securities on the vartial payuent or in-
stallment rlen. * * * It is clear that
the legisleture did not intend that the
money or securities deposited should be
peid out or returned under the regula-
tion required in paying out the publie
money. % %N

Sec., 5037, k. 5. 1899, provided that wembers of the
board of examiners for barbers should each receive 3 per day end
necessary traveling expenses, which should be paid out of any
money in the hands of the treasurer of the board. Whether this
was in conflict with art. IV, Sec. 43, was raised in Lx parte
Lucas, 61 S,i. 2818. The court held that the contention wes not
well founded because "Sec. 43, Art. 4, erplies only to money
provided for end received by the State. The money suthorized to
be colleeted under this zct iz not state revenue, but aimp%y a
provision to make the bosrd of exsminers self- supporting.”

A similer situation srose in Stete ex rel. Kerster v,
Heockmen, 264 3, W, 366, IHowever, in this caese the statute in
question provides that the fees collected should be pald into the
state treasury and the exsaminers psid from thet. The court held
that the money must be appropristed because

"It is menifest thaet the intention of

the Legislature in placing the funds in

the hands of the state treasurer wes, not
only to provide offieial Information as

to its disbursement, but to keen the ex~-
penges of the devmartment within the limits
previded by the Legislature. The Legislature
nev be presumed to heve had the constitu-~
tional restrictions in mind when they

passed the act ereating the fund."

The right of e collector of collateral inheritance tax

to retain his fees from the money collected, snd before sending
it in to the State Treasurer, was cuestioned in State ex rel.
Curators v. walker, 144 S.W. 866. The court stated that the liberal

construction of Sec. 43, Art. IV was not to apply, and it was the
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intention of the Constitutionsl Convention thet these fees were
not state funds, beceuse such practice had been the custom when
the Constitution wus edopted, end

"The convention which fremed our Con-
stitution was composed of men who knew

what the law on this subject then was,

and i1f they had understood that this

section wes liable to be construed as
applying to the payment for services render-
ed in collecting the revenue, they would
doubtless have made some provision to meet
that condition, because payment for such
services out of the funds before they were
paid into the treasury had always been
allowed by statute, and also Decause 1t would
naturelly impede or hinder the state in col-
leeting its revenue unless such payments were
s0 allowed.”

In Stete ex rel. Clerk v. Gordon, 170 S.W. 892, it was
held that there was an approprietion and art. IV, Sec. 43, was
not violated.

State ex rel. Thompson v. Board of Hegents, 264 S.W, 698,
hes been referred to above and it involves the question whether
insurance recelved due to the Tire in a college bullding had to
be paid into the State Treasury by the Board of HRegents, or
could be applied by the Board to rebuilding the structure. The

court held:

"In the foregoing discussion of the
constitutional provision invoked by
relator, we have stated generally that

no statute required the 221!%%3.1350 the
state treasury of the money here in con-
troversy, and that a sfatuho enactment was
& prereguisite Eg_sucﬁ gaI!%g and 1ts
recelpt and deposit by e treasurer to
entitle it, under the Constitution, to be
classified es state money. i review of
the statutes in relation to the State
Teachers' Colleges is therefore not in-
appropriate es confirmetory of this . con-
clusion. These statutes, so far as eppli-
cable to the metter here under review, are
to be found in chapter 102, art. 17, R. S.
1919, as follows:"
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Then are listed the statutes, and the court concludes with

"Much space 1s devoted in the lucid brief
filed by the respondent tc the nonapplica-
tions to the matter at issue of numerous
other sceticns of the statutes relating to
the management of public institutions and
the receipt and disbursement of their funds
from whatever source derived. Without
burdening this opinion with their rcview,
it seems sufficient to say that in uone of
these statutes, either by express enact-
ment or reasonable implication, does it
appeer that it wes within the contemplation
or Intention of the Legislature that moneys
received by the menaging boerds of educa-
tional institutions in the nature of in-
cidental fees should, as a condition
precedent to their use by the respective
boards, be reguired to be first paid into
the state treasury and approgriatad there-~
from by the Legislature. Sw

Finally, in State ex rel. McKlnley Fublishing Co. vs.
Hackmen, 282 S5.W. 1007, the status of the proceeds from license
fees vhich were psid into the treasury were questioned. The
court guoted the definition ebove from State ex rel. Thompson v.
Board of Regents and continued:

"It is not only levied by the state but

is collected by it end paid directly from
the motor vehicle owners into the state
tressury. * * * It thus appears that

not only is the fund public revenue or
stete money, but is jublic revenue of a
very extrasordinary kind levied, collected,
end held by the state ror two spacifio
public uses, the major use of which is the
payment end retirement of state bonds."

-
~There are many statutes in liissouri, the constitutionality
of which has never been guestioned, rslating to funds in the
possession of the 3tate which are not in the treasury,/ or, if
they are, do not have to be appropriated out to be p2id, the in-
tantion of the Legislature being that they are nct state funds.

3ec, 620, R, 3. Mo. 1929, relates to the Escheat lav and
provides that the State Treasurer shall hold certain moneys in
escheat, which wiil be paid ocut upon request of those who are
entitled to the moneys.

-
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;7Sec. 5308, R. 5. Mo. 1929, provides thst the Commissioner
of Finance shall hold ell unclaimed decposits, dividends and interest
of corporations or private bunks. Under this section, the Com-
missioner holds the money himself, and pays same out without
approprietion. |

Sec, 5222, R. 5. ko. 1929, relates to deposits uncleimed
in insolvent or closed saving s banks. These deposits are to be
held by the 3tate Treesurer for the use and benefit of the
depositors end paid cut on the cleim of these depositors.

Secs. 5704, 5%06, 5711, 5761, 5765, 5746, 5748, 5750,
6084, 59356, 580c, ©808, . 5. Mo. 1929, provide for the deposit
of all securities by insurcnce companies with the Department of
Insurance of the state of Missouri, which deposits are held by
the department and returned without ever having been paid into
the 3tate Treasury or appropriated out by lawzl

1I.

The question then presents itself whether a state un-
employment compensation law would be in conflict with any other
provision of the Constitution of Missouri.

Sec. 30, art. II, Constitution of Missouri, provides:

"Thet no person shall be deprived of
life, liberty or propert; without due
process of law,"

Chamberlin, Ine. v. Andrews, 271 N. Y. 1, 2 N. E. (24)
22, vhich was affirmed by a divided court of the Supreme Court
of the United states, 8l L. Zd. 69, dealt with the lew York
unemployment insurance law, and in regard to the due process
provision it ssid:

"Whether or not the Leglslature should
pass such & law, or vhether it will

afford the remedy or the relief

predicted for it, 1s a matter for feir
argument but not for argument in a

court of lew. Here we are deeling simply
with the power of the Legislature to

meet a growing danger and peril to e

large number of our fellow citizemns, and
we ren find nothing in the act itself which
is so arbitrary or unreasonable as to show
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thet it deprives any employer of his
property without due process of law or
denies to him the equal protection of the
lavs o

While we do not pass upon the guestion of whether
this leglslation is & tax measure or an exXercise of the police
power, however, if it is & tax, it does not violete section 3,
artiecle X, of the Constitution of Missouri, vhich reads:

"Taxes may be levied and collected
for public purposes only."

Agaln we quote from Chemberlin, Inc. v, andrews, supra,
and the court held:

"It 1s seld thet this is taxation

for the benefit of a special class,

not the public et large, and thus the
purpose is essentielly private. The
Legislature, after investigation, has
found the facts to be that those whc are
to receive benefits under the act are

the ones most likely to be out of employ=-
ment in times of depression. The courts
cannot investirsste these facts and should
not attempt tec do so. The briefs submitted
show that the classification or selection
made by the Legislature has followed
investigation and has sought to reach

the vweakest spot. nsxperience may show
this to be a mistake. No law can act
with certeinty; it measures reasonable
probebilities. *Judicial inquiry does
not concern itself with the accuracy

of the legislative finding, but only

with the guestion whether it so lacks

any reasonable basis as to be arbitrary.
standard 0il Compeny v. Marysville, 279
U. 3. 582, 586, 587, 49 5. Ct. 430,

73 L. k4, 858.' Mr. Justice Roberts in
Borden's Ferm Products Co. v. Ten

Zyek, 297 U, 5. 2561, 56 3. Ct., 453, 456,
80 L. id. e
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CUNCLUSION

A positive and unqualified opinion can not be given
by this department on any legislation yet to be enacted, the
statutes in their final form being the only basis from which
such & comnclusion may be drawn. However, it is the opinion
of this department, since under similar circumstances the
Supreme Court of lissourl has held that certain moneys were
not state funds because they were not intended by the Legisla-
ture to be such, that moneys peid by employers in the State teo
be uged for the benefit of employees during times of unemploy-
ment may not necessarily be "stete funds" within the meening
of Section 43, Article IV, of the Constitution, esrecially so
if it ig menifestly the intention of the Legislature that sueh
moneys are not to be "state funde".

Such mandatory payment on the part of the employers is
not violative of the "due process" clause of the Missouri Con~
stitution (See. 30, Art. II), and such a tax, if it is s tex, is
for a public purpose as recuired by Section 3, Article X, of the
Constitution of iissouri.

Yours very truly,

. CUVELL K. HEWITT,
- Assistant Attorney General.

AFFROVED:

O WeRITTRICK,

Attorney General,
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