BUILDING AFD : Administrators, Executors, Guardians, «nd
LOAN : Curators are not included in term "trustees
of trust funds" in Laws of 1937 page 508.

August 28, 1937. 2\

G "
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Hon. J. V.. MeCammon,
Supervisor, Bureau of
Building & Loan Supervision
Jefferson City, lo.

Dear ¥r. MeCarmmon:

This department is in receipt of your request
for an opinion which reads as follows:

"I am enclosing house bill No. 190,
on which I desire your opinion &as

to whether or not s&id act permits
"edministrators, guardians and execu=-
tors"” to invest in building &nd loan
shares which ere insured by the
Federal Insuranee Corporeation.

You will note that the words "admin-
istrator, executor and guardian”" are
not found in the bill, but the words
"invest their trust funds end other
funds or moneys in theilr custody or
possession™ &nd the word "trustees"
are the only reference to persons
acting in a fiduclary capacity.

You will readily understand thet this
bill is & great aid to sevings and
loan é@éssocictions thet heve their
shares insured &énd I am particularly
anxious that such building and loan
assoclations may have all possible
avenues of business open to them.

In this conunection, I might add that
while thig bill will not be in effect
until 90 days after the adjournment of
the legislature, plans are alrezdy on
foot to set the mechinery in motion
80 that executors, administretors and
guardians may invest,

There is &« diversity of opinion, perticu-
larly among probate Judges, &s to whether
such could order or approve an invest-

ment in insured shares by administrators,

exeocutors, ete.



Hon. J. /. MeCanmon, -2 August 28, 1937.

There was hended to me two memos
which may be of value to you in
recching & decision and I am en-
closing theém herewith and request
that same be returned when they
have served your purpose.

If by executive interpretation

this house bill can be held to be
inclusive enough to permit ad-
ministretors, executors and guar-
dians to invest in federally in-
sured shares, it will be in line
with my thoughts on the matter.
However, if house bill no. 190
will not permit of such inter-
pretation, then before you promul-
gete your official opinion, I will
appreciate 1t very much if you will
notify me so thaet I may present
other citations of authorities that
I may have &t my command,

It might be necessary to have house
bill No. 190 emended, but in the
meantime, 1f you could give a rul-
ing similar to that given as to
Home Owners Lo&n bonds, then build-
ing énd loan associations will pro-
fit, es I believe the legislature
intended that executors and guardiens
could so invest, &nd will, if
necessary amend said bill at the
next session in thet particular.”

House Bill No. 190 may be found in Laws of 19237,
page 508, and provides as follows:

"It shall be lawful for banking insti-
tutions, trust compenies, insurence
companies, loan and investment con-
panies, mortgage loan companies &and
trustees of trust funds, &and they are
authorized to invest their trust funds
and their funds and moneys in their
custody or possession, in the stock
and/or savings accounts in any federal
or state building and loan association

& member of & Federtl Home loan Bank,
and insured by the Federeal Savings and
Loa&n Insurance Corporation, and said
institutions and trustees of trust funds
are further authorized to become members
of said assoeclations aecording to the
Charter and By-laws of se&id assoclations;
Provided, that no such investment may be
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which such & stock or savings
g&ocount may be insured.

"The stock and/or certificates of
savings accounts in seid associa-
tions may be eligible as security
for &1l public deposits in deposi-
tories or by public officials, de-
posits of state or any politiecal
sub-division thereof where bonds
or deposits are required by law to
be deposited."

The guestion presented 1s whether the phrease
"trustees of trust funds™ as used in the above statute
is broad enough to include administrators, executors,
guardians end curators. Section 104 R. S. Mo. 1929
provides as follows:

"Surplus money mey be loaned, when.--
If, on the return of the inventory,

or at any other time, it shall appear
to the satisfaection of the court that
there is & surplus of money in the
hends of the executor or administrator
thet will not shortly be recuired for
the expenses of administration, or pay-
ment of debts, it shell have disere-
tionary power to order him to lend out
the money on such terms &nd for such
time &s may be deemed best."

Section 410 R. . Mo. 19829 provides as follows:

"When it shall appear that it would be
for the benefit of the ward thet his
real estate, or any part thereof, be

sold or leased, or his personal property,
or any part thereof, be sold, and that
the proceeds be put on interest or in-
vested in United Ltates or state bonds,
or in any other real estate, or 1in &
other personal property, or in the pre-
servation of the estate of the minor,

the probate court may authorize &nd order
such sale, leasing or investment."

Section 418 Lawe of Missouri 1935, p. 186, provides
In part s follows:

"Guardians and curators shall, unless
the money be invested in improving the
real estate of wards as hereinafter
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provided, loan the money of their
wards at the highest legel rate of
interest that cen be obtained, on
prime real estate security, or in-
vest it in bonds of the United Ltates,
or bonds guaranteed by the United
States, or of the State of Missouri,
or of the federetl ferm lo&n bank."

In Stephens v, Stephens, 2832 L., W. 979, the Lupreme
Court held that under Section 418, supre, a guardian or
curator without en order of the probate court may loan the
money of their wards om prirme real estate security or in-
vest 1t in bonds of the United States or bonds suaranteed
by the United tates or of the State of lissouri. There-
fore we are to ascertain whether House Bill No. 190 al-
lows such funds to be invested in building &nd loan
shares without &n order of probate court or must sections
104 and 410 be followed.

In the memorandum attached to your request, several
recsons are advenced &s to why administrators, executors,
quardlans and curators are "trustees of trust funds" so
as to bring them within the purview of the statute allow-
ing such fiduciaries to invest in building end loan shures.
Ve will note in passing, several reasons why 1t ray be
inferred that the Legisleture did not intend to include
such persons in the term "trustees of trust funds":

l. 4An executorship or administretorship is not
& trust nor is & guerdianship & trust, Restute-
ment of the Law, parsa, 6 &nd 7, pp. 82-27., 1In
McCune's Estate v. Daniel, 76 L. %. (24) 403,
the supreme Court of Missouri recognized the
difference between & trustee and & guurdien:

"This will does more than authorize
the probate court to appoint baniel,
curator of the estates of the minors
and in facet appoints and invests

with the power and duties of & trus-
tee with respect to the funds of the
estate * * * Haed the will in this

case done nothing more than designate
Deniel e&s curator of the minor child-
ren and the probate court hed appoint-
ed him such, then the provisions of
Seetion 412 R. S. 1929 would apply.
But the present will not only nominate
Daniel as curetor, but expressly im-
posed on him the duty as well &s power
to invest the surplus funds of the es-
tate in foreigzn lends. That the de-
Tfendant weas to act in the capacity of
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. trustee, rether than as & mere
statutory curetor is evidences by
the provisions of the will."

2. The Legislature in similar stetutes have in-
cluded administrators, executors, zuurdiens and
curctors as well as trusteces. oection 2921 K. o.
Mo, 1929, wherein the legislature provided for
investments in bonds reglstered by the Ltate
suditor, reads, in part, s follows:

"They shell &leo be eligible for
the investment of any funds in the
possession of any administrator,

executor rdian, curator, trustee
and a1l oiﬁar rsons susEEinIgg
Tiduciar reIEEions. oueh 1

y nvest-
ments may be made without an order
of court first had and obteined,

and without incurring liability for
loss, except in case of inexcusable
negligence."

Vle may, therefore, infer that the Leglslature
in ensaecting the instant statute did not intend
to include administretor, executor, guardian and
curator, since they could have used these words
as they did in the statute guoted above, so
there would be no ambiguity.

3+ The statute provides that the "trustees of
trust funds" are authorized to become members of
86ild essociations, It 18 & well consldered
prineiple of law that an investment must not be
made in the name of the guardian, but in that of
the ward, 26 C. J. p. 1145. It ray, therefore,
be inferred that since the act provides that the
trustee shall becore & menber, that it wus not
intended that it shoula include a guardian or
curdtor who rust meke the investment in the name
of the ward.

However &«ll the cbove is noted only to show
thet the intention of the Legisluture might be
construed &s not to inelude administrators,
executors, guardians and curators in the term
"trustees of trust funds."

The rule of statutory comnstruction that ap-
plies in this case 1s given in 59 C. J. parsa.
510.

"The repeal of statutes by implice-
tion is not favored, The courts will
not enlarge the meaning of one act in
order to hold that it repeals another
by implication”.
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House Bill No. 190 does not expressly repeal
sections 104 and 410 K. . Mo. 1929. The re-
peel of & statute by implication is not fuvor-
ed in Missouri and the act should be coustrued
if possible so both will stend a«nd be given
effect., oState ex. rel Karbe v, Bader, 78 L. V.
(2d) 835, 336 Mo. 259.

Therefore in order to construe House Bill
No. 190 as allowing executors, administrators,
guardiens «nd curators to invest in buillding
and loan &ssoclations, we must first imply that
the term "trustees of trust funds" inceludes the
four classes above &nd then we must further im-
Ply thet the lezislature intended to repeal
Sections 104 and 410, supra, This is repeal-
ing statutes by basing an implieation upon &n
implicetion or &s was aptly steted above, it
is "enlarging the meaning of one act in order
to hold thet it repeals another by implication”,
/e believe the rule is well stated in Roxana
Petroleum Compeny v. Cope, 269 Pac. 1084, 132 Ckla.
152: :

"lLet it be renemnbered in begzinning the
considerction of this guestion that the
Compensc tion Law of thils state mekes no
mention of minors, &nd it is only by
implication that they can bpe included
within &ny section of that law, and this
seems to be admitted. :snd having dy im-
plication brought them within the Compensi-
tion Law, @nd given them thereunder the
rights to adults, upon this implication,
as a foundation, we are then asked to
hold that the aet has chunpged, abrogated,
and superseded the common law and older
statutory rights of the perents. ..nd
that by bullding one presumption or im-
plicatién upon &nother we should destroy
the rights of perents which have existed
without question until we were here asked
to apply this ne' &nd strange doctrine.

"No authority is necessary to sustain the
proposition that repeals by implicetion
are not to be favored, &nd that to strike
dovn a value right given by & statute
end also existing by common law, merely
upon &n inference to be drawn from & new
statute, presents &n unhappy ranner of
edJudicating those rights and holding
that they no longer exist.”

CONCLUSION.
It is, therefore, the opinion of this department thuat
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"trustees of trust funds"™ &s provided for in Laws of
1937, page 508, does not include administrators,
executors, guardians or curators and that such persons
must follow the preceedure as laid down in sections
104 and 410 R. <. Yo. 1929 when investing in shares of
building and loan associationsj; and it is our further
opinion thet & probate court has power &nd authority,
under such sections, to approve investments in build-
ing and loen sheres, which are insured by the Federal
Insurence Corporation.

Respectfully submitted,

OLLIVER V.. NOLEN

a8s8lstant ..ttorney General,

APPROVLED:

,q Elo Ek!mii
(i+eting) Attorney-General
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