BUILDING AND LOAN: Assoclations with sufficient funds must pay
members withdrawing; persons who buy stock
with note which is non-participating are not
members; persons who collect rents and sell

land for Associations are enplo
s, 2loyees and must
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July 6, 1937,
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Honorable J. V. McCammon
Supervisor, Bureau of
Building and Loan Supervision
Jefferson City, Missouri

Deer Mr. MeCammon:

This Department is in receipt of your
request for &n opinion which reads as follows:

"Inclosed is a letter dated
June 12th from J. L. lioore,
examiner, setting forth four
questions pertinent to bullding
and loan operation. These
questions rust be answered if
this department is to propefly
supervise the operation of state
chartered associations. There-
fore, we respectfully submit,
for your opinion, the following:

l. Is an assoclation entitled

to operate under Section 5604, of
the Miscouri building and lo&n
association lews, when it has
funds aveilable to pay in full
all withdrawal notices on file?

2. Does the mere issuance o a
borrower of & certificate of
stock upon which no dues are
paid and which does not partici-
pete in the earnings of the
association, comply with .ection
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5597 of the Missouri building
and loan association laws in
the case of o direct reduction
or streight lc&n?

S, Does Section 5591, of the
Missourl building and loen wus-
soclation laws, iInclude agencies
or parties other than the repgular
officers and employees of the
agssociation when such other
agencies or parties handle funds
belonzing to the association?”

vection 5604, lLaws of Missouri 1931, page 155,
provides s follovs:

"any shareholder, or the legsl
representative of & deceased
shareholder; wishins to with-
draw from the sald corporation,
shall, subject to the provisions
of the by-laws, end his certifi-
cate of stock and the limitations
hereinafter mentioned, have power
to do so, upon giving one month's
written notice of his intention so
to do, delivered to the association
at or before a stated meeting of
the directors, or at such other
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time as the by-laws may provide.
If given before a stated meeting,
the time of such notice shall

not be deemed to have commenced
to run until the first stated
meeting thereafter. The member
80 withdrawing, or, if deceased,
his legal representative, shall,
if his stock be withdrawable &c-
cording to the terms of the cer-
tificate and by-laws of the
association, be entitled to re-
ceive the amount actually with-
drawable at the time of making
appliecation for withdrawal accord-
ing to the by-laws of the corpora-
tion and the provisions of the
certificate of stock. At no
time, however, shall more than
one-half of the receipts of the
corporation for any fiscal month,
and, when the corporation is in-
debted on matured shares of an
earlier series, not more than
one-third of said receipts, be
applicable to the dem&nds of the
withdrawing sharehelders, or of
shareholders, whose stock has
been forfeited in the menner
Hereinefter provided, without

the consent of the directors;

and when the demands of withdraw-
ing shareholders exceed the moneys
epplicable to their peyment, the
funds applicable to the payment
of the withdrawing shareholders
shall be pro-rated among the
members who have filed notice of
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withdrawal upon the following
basis: All shares on which

notice of withdrawal have been
filed for & period of 30 days,
shall receive their pro-rata share
of the funds available for with-
drawal at the end of the preced-
ing fiscal month, based upon the
withdrewal vaelue of the shares at
the time distribution is pade.
Such notice of withdrawal shall
not, however, meake such withdraw-
ing shereholder & creditor of the
association, but his status shall
be &nd remain that of & share-~
holder."

The right of the above statute allowing
the shareholder to withdraw is a fundamental right.
"The right is an absolute one &and cannot be arbitra-
rily withheld." 9 C.J. 938.

In Ctate v. Redwood Fells Bldg. & L. 4Ass'n,
45 Minn, 154, 47 N.V. 540, the rule 1is stated thus:

"So long as funds rem=in on deposit
in the hands of the association,
members who are not borrowers may
availl themselves of the right to
withdraw their proper share of the
same , upon complying with the con-
ditions laid down in the by-laws."

It is therefore our opinion that a shareholder
may withdraw when funds are aveilable and all the reqguire-
ments of the statute are complied with. It must be
noted that we do notdeal in this opinion with the situa-
tion when no funds are available.
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II.

The facts that apply to your second
question are given in the letter attached to the
request, &and are s follows:

"This association is now operat-
ing considerable loans on the
Direct Reduotion basis. l/hen a
loan is made say in the amount

of $1000, ten shares of stock,

par value {100 per share, is pro-
portioned to such lo&n. The
borrower signs & note wherein is
incorporated the fact that stoeck
pledged does not participate in

the earnings, also the assigument
on stock certificates clearly
states that stock is non-pertici-
peting, and 11 payments received
on loan cre eredited to principal
efter interest payment due is de-
ducted, at no time does the element
of stock dues enter into the tfans-
action. In other words the stock
has no status inesmuch has no dues
is ever paid on same nelither is any
earnings credited to same."

Section 5597, Laws of Missouri 1935, page 204,
provides in part as follows:

"And provided further, than any
association shall be permitted
to make resl estate loans to its
members on & plen or plans re-
quiring periodical direct re-
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duction of the prineipal of

the loan; and that &ny loan so
mede with which any nuwnber of
shures of stock of the associa-
tion is pledged shzll be for all
purposes & loen to & member, and
that the proportion that the
number or total amount in dollars
of &ll such loans may be&r to the
number or total smount in dollers
of &1l loans shell not impair or
aifect mutuality."

Kimball v, Deve, o2 Mo. 4pp. 194, states

"The word (stockholders' &s em-
ployed in the statute in its appli-
cation to corporations must be con-
strued to mean & member who has a
direcet financial interesat in cthe
bus iness of the corporation with
power to partiecipate in the con-
duct of 1its affairs.”

In Bertche v. Eouitable Loan & Investment
Associetion of lMissouri, 147 Vo. 343, 48 8. V. 954, the
Supreme Court of lfissouri, en banc, said:

"A1l members must particip.te
equelly in the profits and bear
the losses, if any, in the same

proportion.”
Also &8s is stated in 9 C. J. 949,

"Dues are generally payeble only
in cash and officers of the
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corporation have no authority
to accept anything else such as
checks."

It was held in Grohmann v. Brown, 68 lio.
APP. 630, that the issuance of a certificate of stock
does not of itself make the person & shareholder.

The scheme described above seems to partake
of a streight loan and the so-celled selling of stock
is only & subterfuge to allow the borrower %o come in
&8s a member and take advantage of the benefits and
privileges accorded to members of building and loan
assoeciations.

For the reasons stated above, the borrower
is not shareholder and thereford comes within the pro-
visions of Section 594, laws ol Missouri, 1931,
emended Iaws of Missouri, 1933 Extra Session, which
provides thet surplus money may be loened to non-
member on the posting of certain collateral.

III.

Your third question deals with whether the
bond required of officers and employees of building and
loan association who handled money, must be given by
those who are not regular officers or employees but
collect and handle money of the association only in a
collateral way. The specific example given in the
accompenying letter is that the A Co. of Tulsa, Okla,,
looks after the property of the association in that
city, renting and selling said property, collecting
rents, attending to repeirs and other matters.

Section 5591, Laws of Micsouri 1931, page 147,
provides in part as follows:
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"All officers and employes of

any bullding, loan &nd savings
essociation doing business in

this state, whether created

under this &rticle, or any pre-
vious laws of this state, who

mey have the custody or handling
of any of the funde or securities
of such &@ssociation, or vwho sign

or endorse checks of said assocla-~
tion, shall give such security

for the faithful performance of
their duties zs the by-laws mey re-
quire, &nd no such officer shall

be deemed qualified to enter upon
the duties of his office until such
security is zpproved by the board
of directors and the supervisor of
building and loan associations, .4ll
such bonds shall be filed with the
supervisor of building end loan
associations, or some depository
designated by the supefvisor of
building and loan associations.”

The question is therefore whether
the term 'employee' as used in the above section is
broad enough to include persons who collect rents, sell
the property end cerry on the business of the assocla-

tions.
In 59 C. J. 1106, it is said

"laws for the prevention of fraud
should be liberally construed with
& view to promote the obJjeet in the
mind of the legislature.”
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The word "employee" therefore should be
liberally construed so as to effectuate the purpose of
the Legislature.

The purpose of a building and loan association 'is
to enable persons of limited means and income to build home-
steads and pay for them by small installments in keeping
with their incomes'. Hammerslough v. Kansas City Bldg. L.
& Se Assn., 79 Mo. 80,

The object of Section 5591, supra, which requires
employees handling money to give a bond, manifestly was to
protect that class of investors upon whom any defalcation or
misdirection of funds would fall heavily.

An "employee"™ 1s defined in Employers' Indemmity
Coe V8. K.elly Coal Coe., 149 Ky. 712, 149 S. W. 992, as
"one who works for and under the contreol of his employer;
and the mode of payment, while a circumstance to be con-
sidered in determining the question, is not decisive."

In Ocean Accident & CGuarantee Corp. v. Industrial
Accident Copm., 262 P. 38, 87 Cal. Appe. 290, the Court held
a person collecting monthly dues for which he received a
commission was an employec.

It is therefore our opinion that & person who rents
and sells property for a bullding and loan association, and
collects the money on such transactions, even though he is
not regularly or full-time employed, is an employee within
the meaning of Section 5591, supra, and must give a bond.
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CONCLUGION.

It is therefore the opinion of this
Department that building &nd loan asscclations which
have sufficient funds on hand shell pay mewmbers who
wish to withdraw, sald members complying with the
stetutes and by-laws relating to withdrawal. It is
further the opinion of this Lepartment that & person
who pays for his stock with & note &nd recelves stock
under an agreement that saia stock is to be non-
participating is not & member and counot borrow &s such,
Thirdly, under uection 8591, persons who coliect
rents and sell land for & building and loan &sscciation
are 'employees and must give & bond’',

Respectfully submitted,

OLLIVER W. NOLEN
Asslistant ~ttorney General

APPROVLD:

(ioting) Lttoruney General
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