
BUIL.0ING AND LOAN : Assoc iations with s uff ici~nt f unds must pay 
members withdrawing; persons who buy s t ock 
with note which is non- participat ing are not 
members ; per sons who collect rents and sell 
l and for Assoc i ations a r e e~ployees and mus t 
g i ve bond . 

July 6 , 1937 . 

Honora ble 1 • \I . McCammon 
oupervisor , Bureau of 
Building and Loa n Supervision 
Jefferson City , ~1~sour1 

Dear l!r. :t/ cCammon: 

Fl ~E 

tJ 

This DepartD nt is in receipt of your 
re quest tor E.n opi_nion wh ich reads a s follows: 

"Inclosed is a lette r dated 
June 12th from J. L . l oore, 
examiner, setting forth four 
questions pertinent to building 
and loan operation. These 
questions must be a nsl;.ered if 
this department is to propetly 
s upervise the opera tion of sta te 
cha rtered ~ssociations . Ther e ­
fore , we respectfully s ubmit, 
for your opinion, the f ollo\Jing : 

1 . Is un a ssociation entitled 
to operate under Section 5604 , of 
the l.at:~t ... ouri build ing and loan 
associa tion l aws, when it hc..s 
funds avail able to pay in full 
all withdra~l notices on file? 

2 . Does the mere i s sua nce to a 
borro~~r of a ce rtificate or 
stock upon which no dues are 
paid and ''hich does no t partici­
pate in the earnings of the 
associa tion, comply \lith a ction 
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559? of the Mi~souri building 
and loun &ssocidtion l aus in 
the case of , direct r eduction 
or strt i~t lu~n? 

3 . Does Section 5691, of t he 
1 i -..curl buila.inL ....nci. lOt.;.n ..... s ­
sociation l a\vS, i nclude agencies 
or parties other than the recul a r 
ot fleers ""nd omplol7 ees or t he 
i.u:Hjocio. tion 'h0n such othe r 
~~~encioo or parties hundle funda 
belonBinu to the t. ... aocit... t ion?'' 

r . 

~action 5004 , Le.\iS of l L .. souri 1931 , ,age 155 , 
provides us follo\is: 

r•n.ny sb.u.reholder , or the leg&l 
r epresentutjve of ~ deceased 
shtJ.reholder., \ilshinr, to ,d th-
drau from the said corporation , 
shall, subject to t he .revisions 
of the by- ltn·.s , .._ nd his ce rtifi ­
cutc of ~tock ~na t ne limita tions 
hereinufter mentioned , have )O\~r 
t o do so , u~on ~iving one ~nth ' s 
\.Titten notice of his intention so 
to do , delivered to the associa tion 
at or before u ztuted meeting of 
the directors, or u t &uch other 
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time as the by-laws may provide. 
It given before a stated mee ting , 
the time or s uch notice shall 
not be deemed to have commenced 
to run until the first stated 
meeting thereaft e r . The membe r 
so \Vi thdra\·ting, or, if deceased , 
his lega l representative , shall, 
i f his s took be wi thdra\·fab.le a c­
cording to the t erms of the cer­
tificate and by-lavm of the 
associa tion, bo entitled to re ­
ceive the amount e otual.ly wi th­
dr awabl e a t the time of making 
a pplication for withdrawal accord­
ing to the by-laws of the corpora ­
t ion a nd the provisions or the 
cer ·tificnte ot s tock. At no 
time,. ho~ever , sha ll more than 
one-ha l t of the rece ipts of the 
corporat ion tor any tisoa l month , 
and , when t he corpora tion i s in­
debted on matured shares of an 
earlier series, not more tha n 
one - third of said rece ipts , be 
app.licable to the demandS or the 
w1 thdrawing s~areholders, or ot 
shareholder s , whose stock has 
been forfeited in the manner 
~ereinatter provided , w1 thout 
t he consent or t he directors; 
and when t he demands of withdraw­
ing shareholders exceed the moneys 
applicable to their payment , t he 
funds applicable to the payment 
of the wi thdra.wing shareholders 
shall be pro-ra t ed among the 
~mbers Who have filed notice ot 
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withdravml upon the following 
basis: All shares on which 
notice of vdthdrawal have bean 
filed for a period of 30 days, 
shall receive their pro- rata s hare 
of the ~ds available for \T.lth­
drawal a t the end of the preced­
ing fisc~l month , based upon the 
vdthdraw-al value of the shures a t 
the time distribution is ;ade . 
Such notice of withdrawal shall 
not, however, make such w1 thdraw­
i ng shareholder a creditor ot the 
association, but his stat Ub aha11 
be and remain tha t of a share­
holder. tt 

The right of the above statute allO\iing 
t he shareholder to vd thdre.w is a fundamental r i ght. 
"The right is a n absol ute one and cannot be arbitra­
r i ly withheld . " 9 C. J . 938 . 

In State v . Red'\Jood Fells Bldg. & L • .~.cs'n. 
45 ~inn, 15-i, 47 N .\1 . 540, the rule i s sta ted thus: 

"So long as fundD remain on deposit 
in the hands of the associ a tion, 
n:ombcrs who are not borrowers may 
avai l themselves of the right t o 
vii thdraw their proper share of the 
same , upon complying w1 th the con­
ditions laid down in the by- l avm . " 

It is therefore our opinion that a shareholder 
may withdraw when funds are a~il~ble and all the require­
ments of the statute arc complied with . It must be 
noted th& t we do l!.Otdeal in this opinion with the s1 tua ­
tion when no funds &re e.vtl ilab1e . 
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I I. 

The r acts t hat apply to your second 
question aro given in the letter tt~ched to the 
request , c.nd a re E. s follo :rs: 

"This associa tion is now oper a t­
ing cons i derable l oans on the 
Direct Reduction b~sis . .hen a 
loo.n is made s E..y in the l:.m.ount 
of ~1000, ten sh&rea of stock, 
p~r ~lue , 1 00 per sh, re, is pro ­
portioned to s uch l oan . The 
borrower signs a note ,,here in i s 
incorporuted the fuct th~t stock 
~lodged does not participate in 
the e£;.rnincs , also the <- o~iGIDOOllt 
on stock oertiric~tos olourly 
st~tes thr t Gtook is non-~rtici­
~ting , ~nd ~11 p~yments recei ved 
on loan c.re credite d to princ ipal 
&fter interest payment duo is de ­
ducted , L. t no tine C:oes the element 
of stock dues enter into the t~ans­
action. In other \lords th~ stock 
has no status i nasmuch ht..s no d1~es 
is ever p!l id on sane neither is uny 
earnings crodited to cane . ~ 

~ection 5597, LUws of l1i soour1 1 935 , page 204, 
pr ovides in part a s follows: 

"And provided further , t han a ny 
association shall be permitted 
to make rea l estate l.oe.ns to 1 ts 
members on a plan or pl a ns re­
quiring periodica l direct re-
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duction of t he princ1p~l of 
t he l oa n; and that any loa n s o 
m&de ~11th whi ch e.ny nu.-nber of 
sh~res of s t ock of the as socia ­
t i on i s pl edged shal l be for ~11 
purposes a lot:..n to a member, illld 
t hat t he proportion thut the 
number or totul ~moun~ in dollur s 
of ul l ~uch lo~nb nay be~~ to the 
nuubor or tot~ ~~ount in ~oll~ra 
of ~11 lo&ns tiht~l not llupair or 
ll ... ~JCt IhUtu-..l ity . " 

::imb&ll v . Deve , J~ t.o . Hpp . 194, utut es 

'The \·;ord (stockholde r s ' es em­
ployed i n t he s t a tute i n it~ appli­
cati on to corpor~tions ust be con­
strued to mean a mee.ber \Jho has a 
direct f i nancia l 1ntorent in ~he 
bus i ness of the oorpoJ.•ati on \lith 
pm1er to participate in the con­
duct of i ts affuirs . ~ 

In Dertohc v . Loui table Loun! Inve stment 
.hf..Goc1E. t1on of r·i ::.sou.ri , 1 47 Lo . 34J , ~0 v . '., . 954 , the 
~uprome Court or l .. i s souri , en bano , s&i d : 

".~ 11 rtember s must partlc i p . te 
e~ually in the prof i ts und bear 
tho losses , if any , in the same 
proport:.on . '' 

J~so as i s s t a t ed in 9 c. J . 94~ , 

"Dues are ~nerally payable only 
i n cash und offi ce r s of the 
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corporation have no authority 
to accept anything elso such as 
checks . " 

It \.L.s held in Grohmann v. Brown, 68 t'o . 
a pp . 630 , tha t the i ssuance of a certificate ot stock 
does not of 1 tselt make the person a shareholder . 

The scheme describe d a bove seems to partake 
ot a str~igbt loan and the so-ca lled selli ng of stock 
is only a subterfuge to allow the borrower i;o come in 
as a member and take a dvant age ot tho benefi ts and 
pri vilegea a ccorded t o members ot bullding ~nd loa n 
associations . 

For the r cfisons stated ~bove , t he borrower 
is not sh~reholder and therefore comes ' rlthin the pro­
visions of ..JCOtion ..:594 , IbYIS of L'i ... bouri, 1931, 
emended Laws of t:i ">-··OUii, 1933 .c.xtru vession, which 
provides th~t s urplus money may be loaned to non­
member on the posting ot certain collateral . 

III . 

Your third question deals with whether the 
oond required ot officers and employees of building and 
loan association Who handled money, must be given by 
those who a re not regular officers or employees but 
collect and ha ndle money of the association only in a 
collatera l way. The specific example· given in the 
accompanying letter is tha t the A Co . of Tulsa , Olua . , 
looks attar the property ot the association in that 
city, renting a nd selling said property, collecting 
rents, attending t o repairs and other ma tters. 

Section 5591 , Laws ot Ui ~ souri 1 931, page 147, 
provides in par t a s follo·ws: 
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"all officers and employes of 
any bui lding, loan end eav1n88 
association doinB busineDs in 
thib state, whether created 
under this &rticle, or tlny p:-o ­
vious l aws or thi t:J state , who 
may have the custody or handling 
or any of the funds or securities 
of such ~ssociation, or ¥.ho sign 
or endorse checks of said associa ­
tion , shall ~ive such security 
for the faithful performance of 
their· duties ~s tho by-1~\~ ney re ­
quire, and no such officer shull 
be dee~ed ~ualified t o enter upon 
the uuties of hid office until duch 
security is a~proved by the board 
of directoro ~nd the supervisor of 
building t..nd loan associu tions . _ .. 11 
such bonae shall be filed \.ith the 
sup~rvibor of builQing ~nd 1oun 
associations , or bome depository 
deaignuted by tho supefvis or of 
building f.lnd lo&h Li.ssociations." 

The question is the refore whether 
the t e r m ' employee' as used in the above section i s 
broad enough to inoludo persons uho collect rents , sel l 
t he property ~nd carry on the bUbineas of the associ a ­
t ions . 

In 59 c. J. 1106, it i s ouid 

"Luws for tho prevcn tion of f ..:'D. ud 
should be liberally conLJ t rued ~"itt. 
a view to promote the object · i n the 
mind of th.s Legi slature . " 
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The word "employee• therefore should be 
liberally construed so aa to effectuate the purpose ot 
the Legislature. 

The purpose of a building and loan association 'is 
to enable peraona of limited means and tncome to build home­
steads and pay for th~ by small installments in keeping 
with their 1ncomea'. Hammeralough v. Kmsas City Bldg. L. 
& S. Assn., 79 Ko . 80. 

The ~bject of Section 5591, aup~a, which requires 
employees handling money to give a bond, manifestly was to 
protect that class of ~vestors upon whom any defalcation or 
misdirection of runda would tall heavily. 

An • employee" is defined 1n Employers ' Indemnity 
Co. va. Kelly Coal Co . , 1•9 Ky. 712, 149 s . w. 992, as 
"one who works tor and ULder the control ot his employer; 
and the mode of papnent, while a circwutance to be con­
sidered 1n dete~1ng the question, is not decisive.• 

In Ocean Accident & Guarantee Corp. v. Industrial 
Accident Co~. , 262 P. 38, 87 Cal. App. 290, the Court held 
a person collecting monthly duea tor which he received a 
commission was an emp~oyee . 

It is therefore our opinion that a person who rents 
and sella property tor a building and loan association, and 
collects the money on such transactions, even though he is 
not regularly or fUll- time employed, is an employee within 
the meaning ot Section 5591, supra, and must give a bond . 
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CONCLU., ION. 

It i s therefore tho opi nion ot this 
Department tnot building t-nd loun t:.ssociations \Jhioh 
ha ve suftioiont funds on hand sha). l pay members who 
wish t o wi thdra\1, said r.Ember s oor.tpl ying '·i th the 
stc. tuteo e.nu by- laws roluting to \:i thdr .... \lS-1 . It is 
f urther the opinion of t his ucp~rtment thLt & person 
who pays f or hitJ stock \lit h u note und receives utook 
undet• an agroei!lOnt thl:L t sr.iu .., took is to be non­
participating is not u me~ber an~ c~unot borrow a s uuch . 
'lhi rdl y , under .... eotlon f-591 , perojons \.-ho coll~ot 
rents a nd sell l und "for l:l builuin.:; ana loan E'.ssvcia tion 
are •employees and muut give ~ bond' . 

Respeot~ully s ubmitted, 

OLLIVBR • . • ..m~N 
-~ssistt.nt "~ttorney Gener a l 

A.?Pi.OV ..... D: 

J • .t. . TJa.YLOh 
( .• ting ) J:. t toJ:ney Gent~rul 

. .-..O ' K/R 


