
CREP.l·.l STANDARDS : - Section 12406 fixes mlnimum standards for 
various grades of cream . 

July 19, 1937 

Honorable Jewell Uayes , 
Com1issioner 
Department of Agriculture 
Jefferson City , Uissour1 

Dear Ur . Kayes : 

1', ("' 

We have your request tor an opinion of July 13, 1937 , 
relative to a construction ot that portion of Section 12406 
R. s . Missouri 1929, which deals with the various grades of 
cream . In answer to your inquiry we desire to point out 
certa in portions of other s tatutes applicable to this quest ion. 

Sec tion 12396, Laws of Mi ssouri 1933, page 171, makes 
it the ~uty ot the Commissi oner of Agriculture 

"to prescribe such reasonable rules 
and regulations tor their operation as 
he deems necessar y to fully carry out 
the provisions of this article , ~ ~ 
other l aw relative to the product ion, 
manut acture;-iransportation, sale or 
consumption ot dairy products , *~ * 11 • 

The above and other sections are all a part ot Article 
V, relating to the Bureau of Dairying, Dairy Products and 
Imitations. 

It is made the duty of the Comnissioner to inspect and 
license milk and cream gatheri ng stations . Section 12396 
R. S. Missouri 1929. 

In the appl ica tion tor such license the n'' rohaser of 
cream shall fu~nish certain actw t o the coc~issioner, and 
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"such other f acts as the state- ­
c ommiss i oner, shall require c oncerning 
the character, financial r eaoons.ibi l ity 
and good fai th or the applicant* * *·" 

For a violation or any of the provisions of the articl e 
t his license may be revoked. Section 12397 R. s . Hisaouri 1929. 

Section 12398 provides that the Coc~ issioner shall liconse 
the use and ooer a tion of milk or cream t esting &)para tus . The 
s t a t ute specifically refers to the Babcock t ester . 

Section 12405 makes i t a criminal offense tor any creamery 
or cheese or butter factory to manipulate or under-read or 
over-read the Babc ock test or c ontri vance used for deteroining 
t he quality .Q!: value of milk 2!: creag. It al so makes it an 
offense for t he oreanery 

11 to p ay tor such mi lk on the basis of 
any measur ement except the true measure­
ment as thereby det ercined . 11 

That portion or Section 12406 deal ing with cream is 
a s f ollows: 

111. Cream 1s that portion of milk , rich 
in fat, which r ises t o the sur face of mil k 
on standing, or i s separated from it by 
centrifugal force , i s treah and olean, and 
c ontains not less than eighteen per cent . 
(18%) of milk fat . 

2 . -Evapor a ted cream, clotted cream, is 
oreum from which a cons iderable portion of 
wat er has been evapor ated . 

3. Three grades of cream are hereby estab­
lished, to be known and described as follows : 
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Extra. Extr a grade cream i s sweet creat1 
suitable tor t able use, and such as will 
not curdle in hot wat er , tea or coffee . 
Fir s t grade . First grade cream shall con­
sist ot cream t hat i s clean t o the t aste 
and smell, slightly sour , cont ai ning not 
to exceed four-tenths of one per cent. 
aci d , and t o contain not less than twenty­
five per cent . but ter fat , and shall be 
tree from lumps, curd, dirt , and of f oreign 
matter . Second~sle . Second grade cream 
ia cream thnt is t oo sour to grade as first 
gr ade and having curdy or undesirable f lavor s 
or odors . Cream tha t i s old , rancid , 
molded, dirty or curdy, or that is produced 
by unclean separat ors or s tored, handled 
or transported in uncle&l cans, or that 
has been produc~d, ha 1dled, separated, 
stored or transported in violation of this 
article , and all other creams not c oming 
withi n any of the t hree grades above 
establ i shed is hereby declared to be illegal, 
and its production, transportation and sal e 
for human rood is hereby prohibited . Any 
per son ~o shall violate any of t he pro­
visions of this aect ion shall be dee~ed 
guil ty of a misdemeanor and punished as 
provided by l aw. " 

We c all your attention to the above part of Sec t i on 
Three, ttThree grades of cream are hereby establ i shed" . Giving 
t o the statute its plain and or dinar y oeaning, the word 
•established .. oeans to set up , fix , det ermine, etc . This is 
the meaning that is ascribed to it by the t erms of Section 
655 R. S. Mis souri 1929. 

We find in the dairy law a complete scheme for the 
handli ng and classifica tion of dairy products . No person or 
creamery may use a t estinb apparatus without a l icense therefor . 
The t esting apparatus is primarily for the purpose of deter­
mining the per centage of fat . There would be no need of such 
regulatory statutes if there wer e no fixed standards or 
definitions of cream. Without the defini tions of extra, f irs t 
grade and second grade cream as contained in Section 12406 these 
other stat utes rela t ing t o the l icensing of t es ters , e t c . , 
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11 w0uld be without life, mere sound and 
fury signifying nothing--the mischiefs 
would abide, the r emedy be lost- -" · 

· Shohoney vs. Railroad Company , 231 Uo. 
13~ : 1 . c . 156. 

When the legislature fixed these standards tor oream 
it was clearly 1n+ended , for example , that cream which would 
curdle in hot water, tea or cottee was not to be classified as 
extra cream. It was equally true tha t by the definition of 
first grade cream the legislature intended to exclude therefrom 
cream which contained, among other t~ngs, lese than 25% butter 
fat. If a cream does not contain among other things 25% butter 
fat it is not f irst grade crean. A cream containing only 23,S 
butter fat cannot be purchased as first grade cream under the 
above statutory def inition unless the person or creamery giving 
the Babcock test overreads the tes~ itself and finds as a fact 
that the cream actually contains 25% butter f at. To so misread 
the t ester is made a criminal offense by Section 12405. T.he 
true quality of the cream J)Urchased must be found prior to 
purchasing and Section 12405 makes it a mis«emeanor to purchase 
cream on any basis other than the true oeasurement as determined 
by a t est . 

The above and foregoing deals primarily with s tatutes 
passed under the police power of t hi s state for the protection 
of the public. Similar regulatory laws llave been upheld . In 
St . Loui s vs. Ameln ( 1911) , 139 S. t'f . 429, 235 Uo . 669 , a city 
ordinance against the sale ot adulterated milk--consisting of 
a mixture or milk and water --was upheld. A similar ordinance 
\las upheld forbidding coloring of milk and cream. ei ty of 
St.Louis vs . Polinsky (1905) 89 s. u. 625 , 190 Uo. 616. In City 
ot St.Louis vs. Renter , (1906), 89 s.w. 628 , an ordinance for­
bidding the sale ot cream containing less !han 12~ butter fat was 
held to be a valid exercise ot police power . In utchinson Ice _ 
Cream Company vs . State of Iowa, (1916 ) , 242 u. s. 153, an Iowa 
l aw forbiddi1~ the sale or offering for sale of iee cream not 
containing butter fat in reasonable proportion was held to be 
a valid exercise of the state police power . Kansas City by 
ordinance prohibited the sale ot skitiiiled milk. City of Kansas 
City va. Cook, 38 Mo. App . 660. 
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The primary obJect Qf such legisla tion ~ to secure pure 
~ ~ ~ prevf~ fJau~ dicention ~ decei~, St ate ve. 
Pac1c1ng Company04 , l4owa 323, 1 . o. 32 ; Sta-t:e vs . Holton, 
Gr ay and Company , (1910) , 148 Iowa 724; Day- Ber gwell Company vs . 
State, 190 Wis. 8 . When a creamery advi ses its customers that 
they are purchasi ng extra cream or that extra creac has been 
used in the making of some product the public are entitled to 
rely upon the fact that such oroam is 1 sw~et cream suitable for 
table use and suCh as will not curdle in hot water, tea or 
coffee." 'l'his is the standard which the legisla ture says that 
the public are entitled to rely upon. To sell to the publ~ or 
use i n the manufacture of a product first grade cream under 
the representa tion that extra grade cream i s being sold or has 
been used would amount to fraud, deception and deceit on the 
part of the seller which the legi slature pos sesses full power 
to pr event. Peonle va . Willi~-Henn1ng Coopany (1913 ) 260 
Ill . 554. 

CONCWSION 

It is therefore the opinion o f this office that the 
St ate Dairy Law r eou1res t hat cream be bought or sold on a 
graded basis after a t es t by a conpetent oper a tor of a t esting 
machine, 

It i s tur ther the O')lnion of this office that all cream 
bought and sold must be on the qual! ty b. sis as defined by the 
s t atute, and th~t the sta tutory definitions of extra , f irst 
grade and second grade cream are but the minimum standards . 

APPROVED: 

J . E. TAYLOR 
(Acting) Attorney aeneral 

FER:Uil 

Respectfully submitted, 

FRAlflCLIN E. REAGAN, 
Assis t ant Attorney General 


