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SH ~IFFS - L1ob11ity of shorif! and ourotien t or enbezsle­
ment, and ~ot1od of pr oceeding agoinat snmo , 
partloulari y as t o escheats . - Ti.I!le wl.en 
breach or bond ooours where ~ore t hnn one \ 

sheriff 1nvo1Ted . 1\ 
J'abruary 4 , 193'1 . i/ 

l nn. G. ronon •arr , 
Fr oaecut1ng ttornoy •organ c~unty, 
F1rtt ' tlonol Ba'1k Bu1ld1n , 
Vnraallloe, Uo • 

. or '1r : 

Roquost t or rsn o inion hna been rcce1 Te4 tro , 
you undor dote of Jt. .. unry ro , 193'1 , a .oh roqucst be1na 
in t he roll ·i t.r : 

" ! en " · n . Dull , took orr1oe oa Sbor i tr 
of organ County • ~ ., ta reoc i vee. trorn t h e out­
tiol:;g ahor1tf about 1706 . 63 ull l ob hna boon p a 
on tra~ aberitt to ahoritr t or years . T o b o •Ke 
unt'l t h ' c counts ot tlw s ... er1ff vvrc owdl tad ~c 
t.b1a c unt. \U.aa set u 6C~·nat the ehorlrt !n 
t r .- ort cr the fluttitor ot 1~34 . Unc cr t he 
os obeat ltm sec . 62ll-l~29 100. 34 e sclJoated to 
t he s tat ot Uh n.~ur1 , .d ~bot · a unt woa ont 
t o tho Stnto ot U1nnour1 , leoT1ns t b 1 no ot 
t l , M . 20 . 

A. s . Dol l on ncn unt of hia mont nl der n06 -
mant brought about by hln oxce Rsivo 4r ink1ns ot 
1ntox1out1 liquor as aajud e<1 1nnano by t !te 
c ountJ o ~~rt nee . B, 1036 , and n~ eritt fiall a 
c nt~ned L~ tho atate 11 t1tut1on tor treat ,ent 
b y ~h county court . 

t nr Jon . 1 , 193'1 , 'et liU{") ea took oYer 
t hfl o !'f1c o of n r1tt , nn~ ot c ourae n th i ng Ula 
t urned OT(l r t o :Jhcr1ff Hut"hos b·· 1:" - ehor1ft Ball . 

Sl er1tt llnl l ' s uc unto hoa not been audl ted 
ni ne llc .,o,t o 1t or offic • T 1 bel unco 1n h1o 
account an sher!. ·t la cb ut 165. 00 . \,h 1cb scu D 
t o t.l:c h l G a. ort~£P aJ.> t ._,.l , ::SU!\. e • 

Ghori tt .. as a T ry coo l,onl1. Are hi. a 
b (mdsmon 11e.b1e <m t lao boncl tor t bio funl ? T .!a 
tur.d corusiat.e\. or 20 . 40 re.:1olnlfl6 1 n hnnda ot 
a hor1:r t or ole. tux anl u , \lhare t ho aur1>lua Wt!O 
autvor c la1nod by !nteroato<l ·pert ion , end ?lu . oc , 
loft 11 hundo ot eh r 1t t tro o l d x;artlt1on , 
nx cut1on and Ju41o1 1 eulco. ( uu nt'to:rthouuht -
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1t la ver y ep,.,ront t lwt t he t ux aur, lua ohould 
havo esoheetod un~or aeo. 9~59-1929, ano tbe bal­
ance unclo1 od from Jud1o1al solea eaoheated under 
aeo 120-640-lg29 . ) 

It t he bond en aro l i able , who should 
or~or action ego.1nnt t ho bon4atton? Wl1o should 
puaa• t he bondanen"r Jlu1t would be t ho beat roos.edy?" 

R. ~ . Lto . 192~ , aoo~1on 6"0 provides in r>nrt 
aa follows: 

... • "" 1r ur on t 1n.al r oJ>Or li or onJ 
ebar1fr t o t ·he c ourt, it 1• ah .... wn t h3t t lle i ·,t~reato 
1n the •r OC6 4 8 ot Lhe aale ot len~ 1n p ~it1on 
of oorta!n port1ea , who ~ro absent tro thb atat G, 
•.tbo are non- alden to 1 who Are" not ~o-.m or n&ft:ed 
ln t he pr "oocu1nsa . or who, tro"l eny oauau , uo 
not ln o a1tuot1on to rooeive t ho aa , aro in h1s 
h n4a unpaid f1n(• unc l a1cad • • , in e ttch end every 
sut=l1 ! ,n t E'lCe sueb r ool one "Or uonel ata· e ahcl l 
esot eat an6 ve&t tn t llo tO. tate , subject to U:'\( 1n 
flPC!ll'<l.anee :r1th t l.e ·~rov ~n1ona ot t his ohur)t er . " 

. et1on 6f 2 provl doa 88 r o llo ·= 
~-rho court hav1 nt; t he settle nt or tho 

ncoounts nf suoh exeout()r or oe!nin~strator, 
sslgnee , oher1rr or receiver upon the pr oauotio1 

ot the reoe!pt or t ho state treasur er , shall glve 
ored1t tor the unt t hc1·oot; but , it s id money£ • 
a s otoreaai<1 , ore not pai d i nto the stat e treeauey , 
t he : roaac~t1ng att orney ot t he county ln whlob 
euoh e. oo\ltor or e<tuj .. 1strator, a usignoe, ah ritt 
or rocoivor r ceidea s hall, upon givtnu t en deya• 
pr evious notice or his lnt~~t i 'n SO t o 0 0 1 mDY8 
t he court to ent r judnnent aae1nat such executor 
or adm1~1atrator, aealanee , shertr~ or reoo1Yer, 
and l•ia wr t1oa , or either or t he. , tor suc h 
monoya 1n h1a , onoesalon , toaethor t•b e iaht 
per oent J:~r annua t horoon t rom t .. ~o t 1J::3e the 
sam nbould h ve boen t urned nto tho state treasury 
untll t he r endition ot t ho udstlent . The couf>t 
shall deterna1 1e the caae 1n a au ory nen ner , ana 
l t 1t t1nds tho facta a s stat ed in t~e ot1on to 
be truo , end 10 volld and r ecsonabln exouae tor 
t he doloy is otfere4, ehall ent nr judsment •~cor4-
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1ngl )' ont1 o< .Jutlr;o the Dt itt uxocutor or ad­
' pl1strntor , na 11en , aherlt't or rocci v er 

to ··ay tl .., coot.u or t h r oer.·d!nga . " 

P etlan 6'0 provldna , ln 1art , oa tollo~c 

" Al l "'iOn ye r ealized troo t he Dal o ot eny 
r e•:l catnt e , ttc r JH Y.'lf' ,,1 --oata or !:UCh pro• 
ceedi a , r~nc & ch oo"', nratton to t he pr on eut!n:; 
a t.tornoJ on ah l l be allo cd by t 1e c ourt 1n lc:h 
cuch ord.,r ot aale la . ''•• a,..ell be pf'l4 by the 
e~erir: lnto the atuto treasury within ~ n~ty doya 
rtt•r t ho receipt th reof; und ft a 1 aher1rr 
t a' l to puy aald ~onoy l nto t h ntat troeaury 
wi t ln n nety dsy 't't r t he r c 1· t t b 4not, he 
fthr ll be :ocer.doG cs 1nat in t t ea ~ nnor e a 
iu rov1c1 ec1 1n section 6 22 ot 1;his chapt er . " 

, rom t he tor<JgO t l\8 at ntutea it 1s rrmnrf!nt 
tbllt t tle propor prooedurs n1th r espect to t h tl..nda wbloh 
u.orn l n t ho h d:J or t he 8lusrlt! an<l er1'Yet! tr_ t ho 
sourooa ent i •1 cl 1n s ue:.. t tuto , w.lu ld be ~or you os 
pr on cut1::t · e t t •rney co -.oyo the court in hicl1 t he aottle-

nte cr t ho aharlf t' "'",..o made nr ahou l d hov boun oodo to 
ontf,r jutlc;.ent aaeinst auoh ahe rit" l rtn<'i h1n 8\trot!ea 1n 
ncoor denoe ~1th t ho prawlnlona ot ! e Ot1on 622 . 

There 1a a quo•t1on abo ut t he l1eb111ty 
ot ~heritt Bull un4or t he t ct. nt1onea in your lttttor. 
~ lthou 1~ Attuchmont nuita t he 11ab111t7 ot c~eritt 
tor t a1lur to turn O V'l r t l e ottacl'l nt proc de do a not 
one rue until t ho o urt or loro t hem turnnc.'l ,eve r, in nn exe­
outir~n cr pnrtlt1on an le the brooc•a ot t he s t"oritf• n b nc1 
t or t ilur o to tUl·n ov e r t he tunda in hi<S hondc 1• not 
:t:>oat ponocl until t ho co~rt orders t hea turned ovor. T i 
en c lus~on ia beaed em the cu e ot .:toto ex r el J•napp , 

?Ut co. v. finn , 23 -:"\ eAPP • :''"0 (lase), 1n lhl ch t he 
court 3aid: 

"Tlm ctet undont• oo nten<l t hct t he ouuae 
ot notion accrued hon t he ahort r r do h1a re-
t urn aho ing a t tu'lC a woro 1n hi hanc n , und 
o l e! tha t th poin~ 1a t.hua dec1dc4 by t ho 
rul1na ot t !\1 e court and o't tho aupr o.:ne oour\ 
1n annlououa oa eo or • l oa on ex•out1on an4 
1n partlt1on. T.t St ute ex r e l. Y . inor, 44 

o . 373t Xlrk Y. port~ 1 n , o . 3fl ; The 
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.. ,ate ex r ol . v . l.idwel \ , 11 o . A, P • 667 . :..~hero 
is, ho·NoYor , c ru:trk!td diftoronce bot ,oun t\~o t m 
ca~~~ . In the lAtter tho executto~ c~ed1tor , or 
the d 1str 1but,o in 1 ert ~ t~1on. bas o vented intor­
egt 1n t~o fu nd , wh · ch give a him a rict.t in one 
(·Aae tc> 66 -.on, 1te 1 edl te , flyt.'\cnt to h1m, und 
1n t hf" ot her to interv ne at onco tor ita protec­
tio~ . I t 1a 10t o •n cttac. nt ~rJco Jines . 
Tl.e 1nte e nt. or ~)f ~tl t! to t ho attaoh100 ~t :-ult, lEt 
cont !ngcnt U"lOt\ tto t •.r:-tinr. tion Ot tue C 1ntrove ra}: • n 

23 ;Jo . App . 1"1~' . 
To the a ., e f fect i s State t "> uae ot Ulaokl.Jr , 

Corstle a- co. v . o• .Jeill , 114 Mo . A!>P• 611 , GO s.-\ .• 410 (liO&) . 

It aho ld be noted tbnt .ndor tho attnc'l', "'10n't 
atctutoa !nvolYed ln t he t or •oln,; c nses , it Wt1S ~r(..":idecl 
t hat t he shRri!"' eho 1~ turn over t l1e pr ooeec..:s ot ~:1c a t t c . -

nt t o t he court or to such r.rHO!la an 1it.o co t.trt should 
order, an~ t, he t ! eory ot t.1e c urt, wua t hHt no broach of 
ahsrltr • s bon' co .ld oocur tantil th c ourt hed ~do ouch 61'1 
order aad it hod been disobeyed oy the ~hor1tt . It a!g t 
olf'JO be ~ote<l th::o t sect ion 821 ot 'l . ..; • ,•o . 1 29 vr::»videa 
\hat .. w!U1!n ono yeer after t ha fl:th l set.tl&ment of nny * * * 
ahoritt · ~ . all onays 1n hiD hnnds un nid or unc l ~cd. 
aa pr ov !dBc 1n :soctio"l 820 , s ho 11, upon "tile Ol\•ttr ot Wtcs oour't. 
1n · • ! ch nuob sottlo::ent la do, be p l d i nto t he atote 
treasury" . From t hl aect l~n lt a 1Mht b 1nf~rrs4 t hat 
no br orch or tl.e bnr~d or a sheriff t or tei uro t 1 t urn over 
•::oney hol1 by h ia cu1 ~roceods ot r.& pnr t1 tion ::. ult , cou ld 
occur until an or d.c r ot c ourt ::&L ht bo :t1o.o , but t he con­
trary baa been llolcS 1n the c enc ot . ta ox r el dkina v . 
Grugott , 820 10. App . u, &3 s •• (24) •1¥ (1~33 ) , t r. op1n!on 
in w:. loh conteins t b tollowins: 

"It is urced tha t t his au1t O"nnot be 
ao1ntc1ned becau. e t r.cre waa ~o ttnol ordor ot 
d1atr1but1on ln ~ho or !gtnnl part ition oult. 
'rho docrne ot tN~ c 1rcu1 t oourt 1n tbnt o ae 
sot tortb t he 1ntaro .• t o4! the n lnol;'a; t he nale 
by t he s her !tt woo oruored, and art ( r tho aalo 
his r e;;or .. t horeot 'rl r- &lpfU"·oved. t'ho salo \faa 
t t1oretoro lesol and. bi'l<l lng on al l parties to 
t be autt, an< t h . r;onoy in tho bands of tho 
ahorlf'"t derl •ed t'ro::1 t hat sale t•as t he . ropert.y 
ot t h rt1ea to t hat. au1t 1n vroportion to 
t he1l" r~l;poctivc. !.~tcreata, aa dot cn:tL'led by 
t l~. OOlU"t. The r und ln contro-.e ray -ma the 
f*ropert,- ot t!leao minor plaint 1~t~ and ~.,ua paid 
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out by the ehflr1rr to ot hor p rnone. He 1c:- ln no 
p<>s1tlon to r a1m' t h po! nt t lua t no order or d1a­
tr1 uti on ' ~ s 11c.1e • a1:teo he \lt'11t n he hoa ~1obura­
ed this n rt1culr~ runo . The j ud ont aho~~4 b o 
att"1rr:aed . It 1s eo or c'iered. " &3 s.··. (2nd) 416. 

It the n:e unt na ot t :H o•oe last c1tc t.. 1s thut tho 
1or ttt cnt h!a urnt 1ea boo~· liable pr ior to n order ot 

dl tr1but 1on or t lle c urt , s o t hat oect1cn 863 of H. •;. "o . 
l D2G t'!x1'18 o t hr a ;tf'or atutute ot" l i 1tnt1ons O'l e h rirto• 
bond a, b ~ r.a t o ruT\ ev<m t b, us h t ho court has de ,o or,ter 
ot d1strtbut\on , then un'a' r the f acta in your l ette r 1t 1 
bo t hn t a .r oc'cc onor o r Sh r 1rr Jlall on • t ~.c surctio~ ot 
lfuch ~rntlcca,.aor n o tho .r aona lnbl\l t or tul l urc t.o turn 

v ... r t h,_ :s t •1nd t o t ho atute tret rNry • n:H. t U l t t ho at ut ute 
or 111'111tntl<"Jns hoo run ·tth r cspoct to t his l 'ob111ty . Unu~r 
t h , ~ctaion in Stato ex r ol Knnp • Stout ~ co. • · i nn , ?3 

!'t . A p . P.~O ( &) o·1ly t he nuret1cs ffho were on c ahori tr• a 
bo35 at t he t 1mo ot tle detaloatlon are l inble. 

rHo prlncl:_ple 0 1• o I i s bot ur eatcbll t:hcd. 
t l13n t, a t lll!re nn ot!' l.cer ; roves a <let.t.:L:.l tcr . an~ 
haa held t e ot't1co u rtd or dU•tGro'lt nry;'olnt r10nte , 
wttlt eovornl seta ot mreties. t l'.o aurotic n-111 
he r aGJ)One1blo who ,Ktre on t ho bond et t he t1llle · 
tho dotnloetlon occurred ." 

Stute t o u no ot " 00 v . " ~t Comaol~ , 5r) ' c . Re,.. . OOEl ( , , ) • 

I~ this lest e s so a s ult, nos brousht a r inat u 
aherltt enJ ~'a nurctlos t or tho pr oceeds 1n a ~art1t1 on s o l o . 
~- rlns t~o sher1tt• a t1r at t orr ct ottioe ~e ~ n~ a)l~ t he 
l and• by ?reer o'f court , but t ' o rmnoy • ued tor wns aot ool , ct­
od by h in unt il hl s necond t ern an ahor1tl•, t4."\0. t .oro ,,~• no 
or ae r o t c JUrt made trcn s !"c rr 1116 t he bun i na a G t O\.ch t ug t he 
~utt r o t t h l e ~A rt 1t1~~ sult to tho n~; ah rlt t fis his own 
ucce~s~r, and the dote~e ~ns ~~de t hat t ho aurot1ee on the 

oher!t't ' s tlrat b ond only 11 ere liable and not tho dot ndunta 
bt') uro suretioa c>n ly on h1s aaoond. 'l'he cour t aa1d. , a t 

po~e ~'11: 

"Uad a new ab r 1N' c o 1!'lto ortioe, 1nsteod 
ot the ol e (me be!DG re•eleoto4, it 1a n1teat 
tha t h e c ou l d not have rece1-v d the 1:10ney, end h1a 
auret1oa woulO not haY b e n b ound t or it 1t he 414, 
unlcaa t he court by on or der had dtrooted ineb'ual-
ne ~o to be trnnat orred t o hta. ~ (E phaais oura) 
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You mal:e n :sctat 1on 1n your l et.t er of whether 
or not t he courtc 1n lll oh t h .ot t l ment:s 1n'fo1Yed a re 
due had o:-' or cl tho tun~• an~ bualn a \ ouohlng t bes o su1ta 
t urned ovGr bJ earlier ahar1tte to t heir prodeoeasors ond 
ult1 to l y to Slteritf llt\11 . In th1a oonnootJ.on n. ~ . 'o . 
l~P9, are . lOO..J , in t he ort \ cle 4eall'll! t11th J>urt1ti on tlUlta, 
becomes pertinent . T' is a ut ion 1 rov1doa o r )llO>Vli% 

"If anl nulr be m l G b any ahorltr butorc 
bo e ooe out or orr:oe , nu t l fl buaineaa be not 
co leted wh n ho ce ses to be aherltt , he :nay 
do all subaecuen t acta , c. ' 'l eo . o.nd ;101 ov .r t o 
n~noy, end ~oka the do~d , . n t r e su~ ~ n1or ue 
!t l.e continued to be ol, ritf , unlMlB t he cour t 
~l" _, ' by or der diroot t he bua· n.:tao to bo transt'orrod 
t r t''" noxt Rl or :rr; in wh: oh on no nll ootu re­
~r!n1ng to be done ~7 t he sh~rlrr , ut t h o dote 
of such orOor. ahal be dono by tho ah6r1tt t hon 
1n ort1ce . " 

Th 11 section and t he cone ot ~tate t o uail ot aoe v. •.:ccorr.ack, 
supra , ,1aht justl:)r t he ~no lualon thnt 1 t no awGh t>r~ora 
hn' e btcn -utte transfe rring t ho bua infl a trom eher1ff ~o 
eher1 rt • t t1at Sher 11'1" So 1 and h19 aur etica are not liable 
even thoUf!h Sheri tf noll · did got thie mcmcy . llO' ovf"r. 1 t 
ta olecr t lat a eherttf who dooa r ooe! v o oney by v1rtuo of 
h1o off1o1o1 c n"'&C1ty and c~bo:! los 1 t, 1a nnt t nithf\llly 
pertorm,nc his dut!ee ec shortrr 1n t ho c .on usct;n ot 
t hoeo to~a. nd ~n Yi cw ct t ho t act that t he statut e ot 
11.11t atlon:s h .-; s d~·:btl sa run ego.!.nat tho pro4ocessor 
ehe r1 tr whoso duty it 'r1g1nally wos to turn oYor t hese 
:lODeys to t he at!ltc treasurer, on~ ~tGcinot }tla \.l.r otios , 
1t v~ou lG seom to bo bctst to Qtte:ll}>t to J: roceeu 1n thn mt.anor 
aboYe SU6f08ted nec!nst Sher lt .. Ball' guardian end b1fJ 
euretl es . 

Aa to t '!e o oeeda t to." and Judio1 l s l ea , 
• B. 'o . 192~ , eoct1o~ 9959 as repouled aJ~ re-enacted 

b7 LM a or l 33, pc~• 426 1 proYidea ln rt as t ollawa c 

" .h r oal oatuto hoa b ocn sold t or taxes 
or oth t r debt b y t ho aher1 r t • • • an4 tho ak 
• l~ tor n sre&t or emount t hun t he debt or tvxea 
and u \1 costa 1n tbe c aa , coo tho ownor or owner· , 
agent or ag n ta, cannot b e tounc1 • • • t he aher1tt 
• ~ • mok1ng t he •~o ahnl l pcy t ho aa1c1 aurplua 

(Jney 1nto tho county tr usury, • • * and t here-
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UJ)On the court she 11 charge an 1d br oaauror w1th 
s a!.d et:'Dunt . " 

The count!' tree~urcr •- t !:er{;torc • .. -:> l.ld bo t ile 
persv:l to br i r.g s uit t or t he t u:..luro ot t ho fltier 1!'!' to 
turn OT"'r thnse ::one:~e t o l~im, and R. s . !lo. l 92g . neotlon 
28~~ pr ovl!'l'le t o r s ..d. ts i n t he :tame ot the atat.o £. t t !1.u 
r o l et1o:'l nnd to t he uoo or t he ~~lr:;on ont !.t. lad . It 
:::ilel"t be no ted ~ . c1 t ooot\ r>n 1100? 1 pr ov!dins t~r tttc g 1v­
i ne or b ond b~ u s~or! f t • r e u 1 res su! d bond t o bo ci v on 
"to t he s tate" . 

A s t.:.! t by t : (" cc;u nt ·· t r uauur or t o rec 1vor }Jr o­
cecds or t nx or judicia l tull t•a ""l1cht unda r t.h\J t e cta 
~ tate~ in y•ntr l~ttor b~ aubjf c t t o t ho s an e d1f'f:oti.lt1es 
en t o t !. atc tute or 11-d.tu 1o:tn nn ure 1"\V:') lV.;U a:-td nu 
gestcc\ wi th r ottn"c t to the 'i}art it io~. c lt r oc eea n :.en-
t1on cd c.bov • bu t it ,.,o· .. lci a~ ··n h1a oauo c.lso thrat tt~o 
bost t.hod of proceedi nG ·.rould b\t agal nat Shor ift B-all 
en . h! s ~ret los . 

! t en~ Of t htt f'u i\(}H dti-tted !n }Our lett er bll 
O"' ns ti ut1ng Sl~el'! r.r B31" • s a~ortage w.;,ro not sub j ect t 'l 
nsch~at 1 thF.n . 1~ our o - l n i on . t ha pe r son ent ltl~d t o 
s uch funds c '1u.,d -ur~~tue t he oa ":"Je r aoedy as ~~~fl't"::ltod t or 
t~e c~ty trensur ar und r s ect i on 2055 . 

I n c cnclu s 1on ! t 1n 011r opinion t hnt '~h->re u 
sheri t" • 1s l 1oble tor t )'\e e.-,b zz le"le:l t or fu.nda c o.. eote4 
·B t e 'ro oee4s ot tnx . jud1o 1a l anJ ?nrt tion aol oe . 
hi sur et1Ps ~t t a t 1 of hls 4etnlout 1~n Qr e 11ub l o 1 

en<l tl'~lt t'~o !~or son nt l tl 1 t o auc !'i f unds can br tns a suit 
ugalna t t ho sh r1rt and ~ls suret1o s 1n t no namo ·t t ho 
stat e a t tho r • l nt1on ond to t ho uaa ot tho nernon no 
1 njurod; t hat w.o::.oro t na otato troooury 1a ontl t l9c.l t o 
nuch f'U:1.(1e by eachoat, t he .)roaocu t !ng t1 t tornn7 ot the 
count:~ 1n vrnio h such alter i tt res ide s oon . -,vo t he oourt 
t or Jud6=1o!lt ac: 1nst t he sheriff an t'l !tia wrot :los a o 
1 rov10ed ln . a. 5 . •o . 1929 • aeot1 on & 2; 1-h nt htU'U t h 
county treosuror l:s onl1tlo4 to ,..oe1Yo auch tuncl.o under 
n. s . o. li~ . seot l on go59 e• r opcolod ond r o• enactcd 
by tan 11'33 }}QS~ •~. t nati o s uit oon bo brouGht 1n 
tne na ot be •tote nt t he r o l 11t ion a:-td t o t he une c1 
tJ \ oh county treeournr ng . lnat t h o e.hor1tt unet hi s aurot1oa 
at t he t~o o r t h& det nloo tion . 

V r y tru l y y., ra, 

J . E . TAYLOR 
(Acting) Attorney General 

Ell'4.AHD II . BaLL!ll , 
• 1ata t A t. orn~.·y Gener al. 


