SHRIFFS - Liebility of sheriff and sureties for embezszle-
ment, and metuod of proceeding aguinst seme,
_ particulariy as to escheats. - Time when
‘ breach of bond occurs where more than one
) sheriff involved, 1\

Februery 4, 1937, ¢

Hon., G. Togan Marr,

rrosecuting Attorney Yorgan County,
Firet Mationsl Bank Bullding,
Vorsailles, Mo, ~

near 5irs /r

Request for an o inion hes been received fronm
you under date of Jsnuary 70, 1937, s.uch request beling
in the following terms;

"when A. 3. Ball, took orfice as Sher!rr
of Morgan County, Mo., he rececived from the oute
¢olng sheriff about §1l706.63 which has beon pas cd
on from sheriff to sheriff for years. The books
and the accounts of the sheriff were sudited ena
this smount was set u ageinst the sherifsr in
the report of the auditor of 1934, Under the
escheat law sec, 620-1929 $1556.34 escheated to
the State of Miseouri, end thet smount was sent
to the State of Hlssourl, leaving a dslance of
1,560,729,

Ae Se Ball on aceount of his mentel derange-~
ment brought asbout by his excessive drinking of
intoxicating liquor was adjudged insane by the
county ccurt Dee. 8, 1936, end Sheriff bHell was
confined in the state institution for treatment
by the county court.

After Jen., 1, 19037, Met Hughes took over
the offlee of sheriff, ané of course nothing wes
turned over to Sheriff Wughes b Exesherirf Ball,

Sheriff Ball's acoounts has not been audited
ainee he went out of ofrice. Tie belaeance in his
account as sheri’'f is ebout $165.00. Which sce s
tc anke !;:B ﬂ”OMﬂ .b‘m‘ 31.&3.29h

Sheriff has a very good bond, Are his
bondsmen liedble on the bond for this fund? T.is
fund conslsted of $689.40 ressining in hends of
sheriff for old tax sales, where the surplus wes
never olaimed by interested perties, end §710.46%,
left in hands of sheriff from old purtition,
execution and Judiciunl sales. (As un afterthought -
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it is very apparent that the tax surplus should
have escheated under sec, 9059-1929, and the bal-
ence unclasimed from judieiael sales escheated under
sec 820-640-1928.)

If the bondsmen are llable, who should
order action against the bondsmen? Vho should
pursue the bondsmen? ' hat would be the best remedy?t”

R. 7o Ho. 1989, secotion 620 provides in psrt
as follows:

& % 5 Af uwpon final report of any
sheriff to the court, 1t is shown that the iterests
in the . roce ds of the sale of lend in pariition
of gertain parties, who are cbsent from the state,
who ere non-residents, who are not known or nemed
in the progeedings, or who, from eny Gsuss, are
not in e situstion to receive the sane, are in his
hends unpaid and unelaimed " * ¥, in esch and every
sueh lhstanoe such resl and personsl estate shell
escheat and vest in the state, subject to and in
sceordance with the rrovisions of this chapter.”

Sectlon €72 nrovices es follows;

"“The court having the setilement of the
accounts of such exeeutor or zdninistrator,
nssignee, sheriff or wveceiver upon the production
of the receipt of the state treasurer, shall glve
credit for the em unt thereof; but, if said moneye,
as sforesaid, are not pald into the state treasury,
the rroseenting asttorney of the county in whieh
such exegutor or adninistrator, asasignee,sherifrf
or receiver resides shall, upon giving ten days®
previous notice of his Iintenti:n so %o do, move
the court to enter Judgment aguinst such executor
or administrator, assignee, sherir? or receiver,
and his sureties, or either of thenm, for such
moneys in his possession, together with eight
per cant per annum thareon from the time the
same should have boen turned Iinto the state treasury
until the rendition of the !udgnent. The court
shall determite the cese in & su'mary msmner, and
if it finds the facts as steted in the motion to
be true, and "o valld and ressonable exouse for
the deley 1is offered, shell eanter judgment accord-
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ingly end aedjudge the sald oxecutor or ade
ministrator, ascignee, sheriff or receiver
to pay a!’ costs of the rrooecdings,”

Section 840 provides, in part, ss follows;

"All moneye realized from the sale »f eny
rec]l cstate, after paying =)l costs of such proe-
ceedings, and such oompensation to the prosecuting
sttorney as shaell bde allowed by the court in which
such order of sale is made, shall be paid by the
sherir? into the state treasury within ninety days
after the recelpt thereof; and I1f sald sherifr
fa'l to pay sald money into the state treasury
witiin n'nety days uftor the recel t thereof, he
shall be roeecled ag- inst In the same manner es
is provided In seotion 622 of this ochapter.”

From the forego'ng statutes it 1s spparent
that the proper procedure with respesct bto tie funds which
were in the hends of the sheriff and derived fyrom the
sources msntlioned in such statutes, would be for you as
prosecutin: attorney to move the ccurt in which the settle-
wnts of the sheriff were made or should have been made to
enter Judgrnent ageinst such sherif: snd hia sureties in
accordence with the rrovisions of section 822,

There is aome question sbout the liebi 1ity
of Sheriff Ball under the fscts mentioned in your letter.
/1though in sttachment suits the llabllity of & sheriff
for fallure to turn over the attachment proucends does not
seorue until the oourt orders them turned cver, in en exe~
cution or partition sale the dresch of the sleriff's dond
for fallure to turn over the funds in his hends is not
postponed until the eocurt orders theam turned over, T {s
conclusion ls based n the cuse of State ex rel Knapp,
stout & Co, v, Finn, 23 Mol.App. 80 (1886), in which the
court ssid:

"Tho defendant: contend that the ouuse
of aetion acerued when the sheriff made his re-
turn showing what funds were in his hants, and
¢laim that the point is thus declded by the
ruling of this court snd of the supreme court
in snalogous cases of sales on execution end
in partition. The State ex rel. v. Minor, 44
Mo. 3’3' Kirk v. Sportsasn, 49 Mo, 3&5; The
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ftate ox rel, v. Tidwell, 11 Mo, A'p. §87. There

is, however, a marked difference batween the two

gasers, In the latter the executior ereditor, or

the distributee in pert’ tion, has a vested inter-

eat in the fund, which gives him a right in cne

cnse to Gomand ite immedlste payment to him, and

in the other to intervene at once for its protec-

tion. It is not so Iin ettachment proce dings.

Tie interest of partles to the ettaghment =ult la

eont ingent upon the torminetion of the guntroversy.”

23 “0 - ﬁpp. f}g‘; L]
To the same erfect is sState to use of Blacksr,
Gerstle & Co. v. 2'Nelll, 114 Mo. Appe. 811, 0 3,%. 41C (1908).

It should be noted that undsr the attachnment
stetutes involved in the foregoling cases, 1t was provided
that the sherif® sho 1& turn over bthe proceeds of the attac -
ment %o the court or to such jersons as the court should
order, and the tisory of the ¢ urt was that no breach of a
shariff's bond could oceour until the court hed mnude such an
order and it had been disobeyed by the sheriff. It nigit
slso ds noted that section 62] of R. 5. VYoo 1926 provides
that "within one yesr ofter tha finsl settlement of sny * * *
sheriff * * *, a1l ~oneys in his hends unpaid or unclaimed,
es provided in section 8620, shall, upon the oprder of the court
in «hich such settlement is ~sde, be pald into the state
treasury™. Prom thils section it might be inferred tihat
no braasch of the bond of a sheriff for failure t: turm over
money held by him as procesés of & partition suit, eculd
occur until en order of court misht be made, but the con-
trary hes been held in the cese of State ex rel Adkins v,
Grugett, 8828 Uo. App. U, 63 s.v. (24) 413 (1933), the opinion
in whieh eonteins the following:

"It is urged that thiz suit eonnot be
meintained because there was no finel order of
distribution in the original psrtition suit.
The decree of the circult court in that case
set forth the Interest of the minors; the sale
by the sheriff was ordered, and after the sale
his report. thereof wes apmwoved., The sale was
therefore legal end binding cm all perties to
the sult, and the money in the hands of the
sheriff derived from that sale was the roperty
of the perties to thet suit in proportion to
thelr recpective interests, as deternmined by
the eourt. The fund in controversy was the
sroperty of thess ninor plaintiffs and wss pald
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out by the sherifr to otler persons. He is 1n no
position to ralse the point that no order of dis-
tribution wes made, aince he adnits he has disdburs-
ed this particular fund. The Judgment should be
affirmed, It is s0 ordered.," 63 5.%. (2nd) 416.

If the meaning of the ouse last eited 1s that the
sheriff ond his sureties hecomne liable prior %o un order of
distribution of the eourt, so that seeticn 883 of N, 5. Mo,
1929 fixing & three year statute of limitations on sherifrfs*
bonds, begins to run even though the ecourt has mede no corder
of distridution, then uncer the facts in your letter it may
be that @ nredecessor of Sherlfr Ball and the sureties of
such -redcececsor were the persons llable for fa!lure to turn
over this fund to the state treasury, and that the stutute
of limitatisns has run with res;pect to this lliablility. Under
the cecision in State ex rel Fnap , Stout & Co. v. Finn, 23
Mo.A Pe P90 (1886) only the sureties who were on a Ihﬂr!ff'l
bond at the time of the defaleation are liamble.

*"No principle of lew is bet er esteblished
than thsat where en officer proves s defgllter, and
hes held the office uider different appointments,
with several sets of mureties, the sureties will
he responsible who were on the bond et the time
the defalcetion coccurred.”

State to use of lace v, 'cCormack, 50 Mc. Rep., 5860 (lu72),

In this lest ocnse a sult was brought agsinst a
sheriff and h!s sureties for the proceeds in s partition sale.
During the sheriff's first term of offiee he had sold the
lands by order of court, but the money sued for was not collact-
ed by him unti{l his second term as sherifs, and tiere wes no
order of eourt made transferring the business touching the
natter of this partition sult to the now asheriff as his own
successoy, and the defense was mnde that the suretlies on the
sheriff's first bond only were lisble and not the defendsnts
who were sureties only on his second, The court sald, et

page B571;:

"Hed e new shoriff come into office, instead
of the ol¢ one being re-elected, it is nnnirbot
that he could not heve recelved the money, and his
sureties would not have b-en bound for it if he did,
unless the court by an order had directed The busi-
ness %o be transforred to him." (E-phasie ours)



Hon. J. logen Mary Fabruary 4, 1837,

You make no mention im your letter of whetler
or not the eourts In which the setilements involved were
due hed ordered the funds anc buslness touching these sults
turned ovaer by earllioer sheriffs to thelr predecessors and
ultinmetely to sShepiff Ball. In this conneetion R, J. Yo,
1629, sec. 10683, in the artiecle dealing with pertition suits,
becomes pertinent. This section provides as follows;

“If any sale be ma'e by any sheriff defore
he gnes out of offlige, end t'e business de not
comrleted whan hs ceases to be sheriff, he may
do all subsecuent scts, colleo. and ;gy over tia
money, and meke the deed, In the savo nenner us
if he continued to be sheriff, unless the court
shell dy order direot the bdusiness to be transforred
to the next sheriff; in which oase all aots re-
“aining to be done hy the sherirff, et the date
of suoh order, shell be done by the sheriff then
in office.”

This seotion end the cane of Ztate to uso of Yace v. !feCormaeck,
supra, night fustify the coneluaslon thet i no such orders
heve been made transferring the business from sherifrf to
sheriff, that Sherirf Ball and hls suretics are not liasble
even though Sherirff Ball did get this money. Hovever, it
is cleur tiet a sherifr who does rece!ve money by virtue of
his offiein) enpacity and emdbez les it, is not faithfully
performing his duties ag sheriff in the common uszyge of
those terms, end in view of the fact that the statute of
1imitet ions hos doubtless run sgeinst th:z: predecessor
sheriff whose duty it original ly wes to tura over these
momeys to the state treasurer, end ageinst his suretles,

it would seenm tc be best to attempt to ;roceed in the maaner
above sugrested ngeinst Sherif? Bgll's guardien end his
suretles,

As to the prooiedl of tex end Judieinl ssles,
R. 85, Mo, 192¢, section 9959 as 'Tepesled and re-cnacted
by Laws of 1833, nage 488, provides in nert eas follows;

"Wwhen real estute hes been sold for taxes
or othor debt by the sheriff * * * and the sume
sells for a grester smount than the debt or tuxes
and «ll costs Iin the csse, and the owner or owners,
ncont or agents, cannot be found * * * the sheriff
* * making the same shall pey the said surplus
money into the county treesury, * * * and there-
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upon the eourt shall charge said Sreaswrer with
salid amount.™

The sounty treassurer, ! nercfore, vould dbe the
person Lo bring sult for the fa’lure of the sherif! to
turn over these =oneys to him, and R, Se. Moe. 1929, section
28885 providées for sults In the name of the state ct the
reletion and to the use of the nerson entitlad. it
might be noted thet section 11807, providing for the glve
ing o7 bond by a sheriff, reuirea sald bond to be glven
"to the state",

A sult by the county treasurer to recaver pro-
cecds of tex or judiciel males =lght undar the faots
stated In your letter bHs subject to the same diffloultles
es to t!» statute of limitatlons as ere involved and eug-
gested with respect to the partition sult proceeds aen-
tioned sbove, but 1t would aseam n “hls ease also that the
best method of proeceeding would be agalinst Sheriflf Ball
snd¢ his surestles,

If eny of the funde stated in your letter as
eonstituting Sheriff Bsll's gshortage were not subjeet to
eschaeet, then, in nur o-inion, the person entitled to
such funde esuld rursue the sewe remedy as suggested for
the gounty tressuresr under sactlion 2858,

In conclusion it is our opinlon that where a
sherif” 1s liable for the endbezzlement of funds ¢ol =cted
«8 the vroeeeds of tax, Judileisl and partition sales,
hiz sureties st the time of his defslocation are liadble,
and that the nerson sntitled to sueh funds can dring a suit
z@sinst the sheriff and his sureties in the name £ tThe
stata at the reletion and to the use of the perason so
injured; that where the state treasury ia entitled to
such funds by escheat, the prosacuting attorney of the
county in which such shariff resides can nove the oourt
for Judgment against the sheriff and his suretlies as
rrovided in R, S. Mo, 1889, secticn § 23 that -hare the
county treasurer is entitled to recelve such funds under
Re 8. MO, 1579, seotion 9958 es repesled and re-snacted

sws 1933, 28, that & sult osn be brought
!Kal i lhg‘iga% &t the relution and to thshuao of
sueh countly treesursr sgeinst the sheriff and his sureties
at the time of the defaleantion.

AT VROV iDg Very truly y» rs,

J. E. TAYEOR EIARD H. MILLIR,
{Acting) Attorney General Asoistent Atiorney General.



